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Abstract

This study models (nejtomplianceas a strategic interaction between implementing and
monitoring actors, and evaluates the empirical implications of this model statistically. Applied
to (non)compliance in the European Union, our strategic analysis identifies compliance
deficit as an outmme when the monitoring Commissies unable or unwillingto enforce
implementation into domestic law. The statistical findings reveal that this deficit occurs when
the interests of implementing member states are diverse. Our strategic analysis fugtisy rev
that this effect is nonmonotonic, which is typical for strategic interaclitis might also
explain why the monitoring Commissi@voidssuchsituations andhereforealmost always

wins before the European Court of Justice when it enfonggiementation.



Transposition and enforcement in the implementation process

This article investigates the strategic interaction between the member states of the European
Union (EU) and the Commission in the implementation process of directives, which is
becoming an important issue in the compliance discussion about the igrigigrope
Directives are important binding and enforceable legislative means, which the Commission
proposes and member states adopt by compromise solutions after intense negaotittio

the obligation to transpose them into domestic (&ivomson et al. 2006Even though the
member states have agreed on these outcomes and the institutional rules for imposing them,
includingthe Commissio®s enforcement ability to issudrfringement proceedinggainsta
noncomplying member state before the European Court of Judtieg maystill have
incentives to pursue their own interests in the implementation process of a directive at the
expense bthe compromise solution. This inherent problem of the implementation pyrocess
which is typical forsituations witha monitoring actor and a group of cooperatagjors
generates a complex strategic compliance game, in which purposive member stapgdattem
anticipate the ability and willingness of the Commission to sanctiorcampliance.

Early on, the scholarly discussion about the reasons of)¢monpliance was influenced by

two traditional schools of thought, with argumemsusing on countryspeific capacity
limitations from the manageme(@hayes and Chayes 199395 and purposive actors from

the enforcement school of thougf@owns, Rocke, and Barsoom 1996 he empirical
implications of these factors were separately studibdn €holars either investigated the
transpositionbehaviourof the member statg8ailey 2002 Berglund, Gange, and Waarden
2006 Borghetto, Franchino, and Gianne2006 BSrzel 200Q BSrzel et al. 2006Bursen

2002 Duina 1997 Duina and Blithe 1999alkner et al. 2005Haverland 2000Haverland

and Romeijn 2007Hille and Knill 2006 Kaeding 2008 Knill and Lerschow 1998 KSnig

and Luetgert 2009.ampinen and Uusikyla 1998uetgert and Dannwolf 2009/astenbroek

2003 Mastenbroek and van Keulen 20@eunenberg 200&teunenberg and Toshkov 2009
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Thomson 200,7/2009 Thomson, Brenvlied, and Arregui 20Q7Toshkov 2008Zubek 200%

or the enforcementctivitiesby the CommissioriBsrzel 2001 2002 Falkner, Hartlapp, and
Treib 2004 Giuliani 2003 Jensen 20Q7Mbaye 2001 Perkins and Neumayer 2007
Sedelmeier 2008 More recently, Thomson, Torenvlied, and Arre@007) have drawn the
attention to the impact d&ctors related to the prioregotiationstageon the transposition and

the enforcemenstageof directives'

In this study, we go one step further by integrating the transposition decision of the member
states into a single strategic model that accounts for the CommissionOs decision to enforce
compliance by infringement proceedin§ore generallypur strategic model postulates that
compliance is determined by the probability for enforcement success and the level of
sanctioning costs, which we approximate byaoperating act@s utility loss. A major
advantage of our model is that we can identifd a&valuate nowobsered compliance
outcomes, i.e. when the Commission is unable or not willing to pursue-@ngliance case
(McKelvey and Palfrey 1995 This is particularly relevant for our understanding of
compliance when the decision thie member stateto transpose a directive is influenced by

the anticipation ofthe monitoring CommissionOs enforcemedécision Theoretically,
enforcement scholars hypothesize that the likelihobdon-compliance increases withe
distance betweethe actorsGdeal positios and the final outcomeHowever, when the
diversity ofthe member statesiistance to this outcomeeactes a certainpoint where the
Commission fails to find enough support from otmeember states, our strategic model
predicts that themonitoring actorwill refrain from initiating an infringement proceeding

because the likelihood for successful enforcement declines. We will resonate this set up of our

! The study of Thomson, Torenvlied, and Arred@007) also separately explains nenmpliance in
terms of either the number of infringement proceedings or transposition delays by the preferences of

the member states and their discretion granted to them by each directive.



model by following the logic of Carrubb&005 which we complement by private
information and conceive their decisions as part of a single implementation process.

In addition tomodelingthe implementation process as a strategic interaction between the
implementingmember states and thenitoringCommission, we also present a novel dataset

on 299 cases of (ngmompliance with directives, taking into account -Y@orrect
transposition of directives into domestic |awe believe that ar data generation process of
(in-)correct transposition isore geerally relevant for complianceesearctbecause it allows

a substantial evaluation of implementation activities in a large number of couRtrethe
evaluation of the empirical implications of our strategic model we follow Sign@¢ii889

2003 and apply a quantaesponse equilibrium (QRE) model, originally developed by
McKelvey and Palfrey1999, to these data. To our knowlss mostprevious applications of

QRE modelsused estimates generated by experimental déalgnenthe payoffs are fixed
andknownin the laboratoryQRE estimates the variability of perceptual errors of the actors.
In contrast to QRE analyses of experimental data, we use average utilities that are estimated
using observational data for exemplifying the bias of outcome probabilities and associated
pamameter estimates under misspecification. W@@§6 shows that the key element of those

models is determined by the configuration of actorsO preferences.

2 BecauseQRE models are based on individuals (or their OOagentsO0) making random perceptual errors
each time they face a decision, they were originally applied to experiments where participants knew
the fixed payoffs to the game but nonetheless made stochasties{McKelvey and Palfrey 1995

Quinn and Westvel@2004 have provided a method for relaxing parameassumptions about the
distribution of errors in QRE models. Signori@003 proposes a paiof models. The first is an
alternative agenlike theory where individuals do not make perceptual errors, but rather information is
revealed to individuals when they face a decision. The second is a regressor error model based on a
game where actors knoeach othersO type, but limited information about actor types is available to a

researcher observing the game.



The results suggest that the compliance outcomessaéttlategic interaction can be explained

by the probability of success of each type of actor and their relative sanctioningvbmrsts
precisely, while we confirm previous findings on the preferdyacged incentives of a member
state to complywith a directive,our analysis reveals that the CommissionOs enforcement
decision is significantly influenced by the preference diversity of the member states and the
CommissionOs saliency on these directives. Under these conditions, we ideortifyliance

deficit in the EU when the Commission is not able or not willing to enforce directives. This
finding might have important ramifications for the discussion about compliance in the EU,
which is evolving during the current financial and debt crisistead of only restructuring the
debts of the member states, our analysis suggests a deeper discussion about the institutional
conditions of the implementation process. In particular, we propose to ask for a more
transparent notification of transpositiactivities, which should indicate the correxgts of the
implementation processf a directive into domestic law and facilitate to detect-non
compliance.

This article is structured in three further sections. The first section motivates our strategic
pergectiveby the procedural provisions of the transposition and enforcement stages. With
respect to these stages, we develop a ghewmetical compliance model on the strategic
interaction between the two types of actdfge derive testable hypotheses ore tfactors

which we expect to influence the transposition decisions of the member states and the
enforcement decisions of the Commission. In the second section, we present the data
generation of our dependent variable and explain how we evaluate the ahmiplkications

of our hypotheses on a sample of 299 {jaympliance cases. The last section provides a
substantial discussion of our findings on the probability of transposition and enforcement. We

summarize our findings and conclude with suggestionuftrer research.

A strategic model of the two-stage implementation process



Theoretically, the likelihood for strategic interaction increases when mutually dependent
actors pursue different interests, have incomplete information and take decisiomsooser

than one procedural stage. Under these circumstances, actors attempt to anticipate the
reactions and decisions of other actors in subsequent stages in order to optimize their own
decision in the present stage. During the implementation process aivéise member states

first have to transpose directives into domestic law in a correct and tnaglgey before the
Commission scrutinizes their activities and decides whether to enforce compliance by
initiating an infringement proceeding. Because merstaes are only required to notify their
transposition activities without indicating whether they have correctly completed this process,
the Commission usually starts a stepwise infringement proceeding by firstly writing a formal
letter, secondly sending reasoned opinion which gives a legal justification and defines a
deadline after which the Commission may take further legal action by a referthe
EuropearCourt of Justice

Even though this process establishes several interdependent transpositienforcement
decisions, the current literature has separately investigated the transposition of directives from
their enforcement stage. Enforcement is conventionally studied by the number of
infringement proceedings, which indicates when and to whahethe Commission has made
enforcement decisions. Transposition scholars investigate the transposition process into
domestic law, which lists when and to what extent member states notify their transposition
instruments. A good example is the recent analysis of Thomson, Torenvlied, and Arregui
(2009, which ponts to the relationship between the prior negotiation of directives and their
domestic transposition stage by separately evaluating the factors for transposition delays and
infringement proceedingd’homson, Torenvlied, and Arregui 2Q0Because the decision to

transpose a directive can also be influenogdhe anticipated decision of the Commission to

% For a more detailed discussion of these notifications, see K$nig and Lugaggt



enforce compliance, we propose to integrate the decisions of tthestages into a single
model The modelpostulates a strategic interaction between the transposing member states
and the enforcing Comns®n conditional on the costs of sanctionirgand the probability for

enforcement success in the event of a compliance conflict.

The game-theoretical model

Following McLean and Whang2010, we model the strategic interaction between the
member statesO transposition decision and the enforcement decision of the Commission as a
stylized tweactor game. Figure 1 displays the structure of this game, which starts with a
member statOs decision whether to correctly and timely transpose a directive into domestic
law, or, to defect by netransposition or incorrect transpositiato(p, ~Comp). If a member

state correctly transposes the directive within the presctitmedberiod, there is no potential
conflict with the Commission, which has to safeguard the smooth functioning of the legal
system of the EU. While the Commission receives the highest payoff with a value of 1 in this
case, the complying member state accemgitrectiveOs outcome which has been adopted at
the prior negotiation stage. Consequently, the member state does not gain additional benefits
but avoids any sanctioning costs from the Commission, meaning that its utility losses are set
equal to 0. If the mmber state decides not to comply with the directive, the enforcement
threat of the Commission to sanction rmompliance has failed at this stage and the

Commission needs to decide whether or not to take action.

Figure I about here

This first stage ofthe game is equivalent to the design of transposition studies, which
distinguish between (correct and timely) transposition andtramsposition(KSnig and

Luetgert 2009Thomson, Torenvlied, and Arregui 2Q0Dur model further includes a second
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stage in which the Commission decides whether to issue an infringement proceeding against a
noncompliant member state by means of a reasoned opiR@N~RO). If the Commission

takes action by filing a reasoned opiniah attempts to enforce the directive by putting
pressure on the nesomplying member state. This can lead to a compliance conflict between
the Commission and the n@omplying member state, imhich the norcomplying member

state succeeds with the probabilitypond the Commission with — ! . In this conflict, the
CommissionOs payoff for enforcemierit! 0+ (I —p)x!' ! 1.y = (1! 1) = Ccom Where

I —p is the CommissionOs probiy of success andy,,, the costs of sanctioning. When the
Commission decides to enforce a directive by taking action against a member state, the
member state can win this conflict with probability @f but it may have to beahe
sanctioning costs from the Commissi6gs. Hence, the nooomplying member stateOs
payoff for enforcementig! 1! (1 -p)x0—-C+ ! ! —C» . However, i the Commission
decides not to initiate an infringement proceedmgompliance deficit exists and the failure

of the nomcomplying member state remains without sanctions. In this case, the non
complying member state receives the highest payoff of value 1 and the CommissionOs payoff
is 0, although it saves sanctioningsts. Note that a compliance deficit is usually ignored by
infringement studies, which assume that the infringements statistics albeasses of non

compliance. Table 1 summarizes the actorsO actions and compliance outcomes.

Table 1 about here

This gane, which controls for a selection process by the monitoring Commission,
distinguishes four actions¢mp, ~Comp, RO, ~RO) and three compliance outcomes, (1) a
smooth implementation process of a directiVeafsposition), (2) the enforceent of a
directive by the CommissiorEgforcement) and (3) the nomenforcement of mincompletéy

transposedlirective by the CommissiorDgficit). The actions of each member state and of
9



the Commission depend on their evaluationhefr probability of conflict succes¢p, 1 — p)

and thesanctioning costs for each actor tygk,{, Ccom).- Hence, we should only observe
enforcement by the Commission whprk! — Crp,, @andp = Cys, i.€. When the costs of
sanctions are sufficiently low relative to the expected success of the Commission in the event
of a conflict with a norcomplying member state. But when the costs are high, the member
state will comply and transpose the directimeight of a high probability for Commission
conflict success or the Commission will avoid a conflict with the-oomplying member

State.

The Statistical Model

The gameheoretical model assigns probabilities to the three compliance outcomes
transpositin, enforcement and deficit, which result from the two types of actorsO expectations
for the costs and benefits of their interdependent decisions in the implementation process. To
evaluate the empirical implications of their strategic interaction, wewdBmnorino(1999

2003 and apply a strugtal estimation model based on the probabilities of the
implementation game (for specification of payoffs and utilities, see appendix). The
equilibrium probabilities represent the strategic interaction with uncertainties between the

member states and th@@mission in the extended form game depicted in Figure 2.

Figure 2 about here

From the structure of the game, which assumes utility maximizhgviorof the two types
of actors and independence between probabilities for compliance outcomesn predict

the equilibrium choices of an actor where the probability for each compliance outcome is

10



directly determined by the action probabilities along the game path. Thus, the compliance

outcomes are defined as:

Pr#s%&%n()($s ) = P
P(Enforcement) ! D compprO

P#s%nsa = P comp XP~Ro

WNEerep rransposition): Paraswe () ) andppericiry define the probabilities for transposition,
compliance deficit and enforcement. Accordingly, we translate the equilirased strategic

model into a statistical (probabilistic) model, which we employ for our statistical estimation.

Figure 3 about here

Figure 3 illustrates the general specification of the actorOs utilities in terms of regressors, i.e.
their utilities with our explanatory variables. We estimate a member stateOs utility for
transpositioras a linear functioi,,5;,, wherep;, is a vector of coefficients to be estimated.

The observed utility of the member states far conflict with the Commission
Uys(Enforcement) is estimated as a linear functicfy ! ;; and the observed utility of a
member state for the CommissioniBaction Uyg(Deficit) as a constants;,. The
CommissionOs utility for neenforcemenis normalized to zero and its utility for enforcement

is defined as a lir@g functionX,;f,5 of explanatory variables. In line with Signorino and
Tarar (2006, we use the equilibrium compliance outcome probabilitieg, @fsoss 060 (s

D(Enforcement) AN Dipericiry @s the basis for the maximum likelihood estimation. The log

likelihood to be maximized with the explanatory variabfgsi¢ defined as:
11



N

InL = z[y!"#$%&'%()('$ i lnp!"#$%&‘%()('$ y T+ YEnforcement,i lannforcement,i
i=1

" Woericiei " ! rasoessil
WhEere yrranspositioni ! ! if the strategic game in sittian i leads to transposition,
Yraswe:(y 4 = 1 if it results in a compliance deficit, ang.r.i;; = 1 if the directive is

enforced by the Commission.

Data and empirical evaluation

The dependent variables

One of the major challenges for the evaluation of the empirical implications of strategic
models concerns data generation on actorsO utilitidsehagior For measuring utilities, we
follow the spatial design of previous studi€Bhomson, Torenvlied, and Arregui 2Q07
Zhelyazkova and Torenvlied 2008sing estimators for the issgpecific distances between

the directiveOs outcome and the ideal positions of the member states and the Commission
from the DEU datasdfThomson et al. 2006 The original aim of the DEU research project
was to compare the explanatory power of different decisiaking theories by a set of
contested cases, whereby experts were asked to place the member states anthis®ddom

at issuespecific distance scales ranging from 0 to 1d@sts of the crossalidity of these
positions and outcomes confirmed their robustrfESsig and Proksch 2006'homson and
Torenvlied 201} In addition, these experts also indicated actorsO saliency concerning every
contested igge. This procedure generated information on actorsGsissaific utilities for the

transposition of 21 directives.

* For a more detailed description of the used DEU dataset and the applied data collection method

please see Thomson and Stokn(2006).
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For measuring actords@haviorin the implementation process of these 21 directives, we
additionally gathered information on their issgpecific transposition activities by a
computerized keyword search, which we conducted in every transposition document of each
member state. We tagged the sentences in these documents that were related to the
transposition of an issue and asked legal schdtam the respective countries to evaluate
correct and timely transposition of the sometimes overlapping-sggefic formulations

(For more detail, se&3nig and MSde 2009). This procedure generated a dataset of 299
cases where the member states transposed 21 directives correctly and in due time in 195
cases. In the remaining 104 cases, the member states failedrhply, but the Commission
enforced their transposition by filing an infringement proceeding against the respective
member states in 85 cases.

These data provide a very detailed picture on compliance with directives. Only two directives
were correctly ath timely transposed by all member states with couspecific variation of
enforced and noeenforced compliance by the Commission. We also find that all member
states failed to comply at least three times by either incorrect or delayed transposition. With
twelve defections Portugal has the poorest compliance record followed by Belgium, France,
Ireland, and Luxembourg, all with compliance failures for nine directives. In contrast to this
group, Denmark and Finland, with only three defections, have a mtteh tezord. On closer
inspection, there is considerable variation for the CommissionOs enforcement decisions across

the member states. Figure 4 illustrates the size of defection by each country and the number of

® Due to inconsistencies and missing data regarding the information on the infringement procedures
issued by the Commission we were required to delete 15 cases from our original 314 cases. An
example of missing data on the Commission infringgimgrocedure would be the case of the
implementation directive 2002/7/EC in Spain. Here our collected infringement record shows that the
Commission issued a OReasoned OpinionO against Spain although, according to our dataset, the
Spanish government did naceive a OLetter of Formal NoticeO.

13



enforced and neenforced cases.

Figure 4 about here

Figure 4 reveals that Portugal, Luxembourg and Ireland belong to a group of countries with
poor transposition record for which the Commission, despite strong enforcement activities, is
not able to prevent from compliance deficits. Opposeditogioup there are countries like
Finland and Austria (and to some extent Spain and Germany) with a good record,
corresponding or little more enforcement activities of the Commission and little or no
compliance deficits. From these two groups, we camdisish countries like Greece, France,
Italy with a very poor record, but where the frequent enforcement activities of the
Commission help to avoid compliance deficits Surprisingly, the few defections in Denmark
and Sweden hardly attract the attention ef @ommission, which produces a similar level of

compliance deficit than in Portugal.

The independent variables

For evaluating the empirical implications of our strategic game for the different compliance
outcomes, we must assign regressors to the utilities of both types ofwithoregard tathe

two main terms: the probability of conflict succegy gnd the costs of sanctionin(g). For
measuring sanctioning cogtg in the enforcement stage, we argue that even though member
states adopt directiveshen there is a winsethey can still pursue own interests in the
implementationprocess. When the winset is sufficiently large because the directive consists
of multiple issues and/or is decided by a qualified majority of the member states (instead of
unanimity),we assume that member state is more willing to bear the costs of mmsathen

its level of disagreemenis high This disagreement is indicatdy the member stateOs

distancebetween its most preferred policy and the final outcome of a direfivemson
14



2007 Thomson, Torenvlied, and Arregui 2Q@helyazkova and Torenvlied 2000In other

words, member states with a high level of disagreement will regard sanctioning costs as
sufficiently low relative to their expected gains from a conflict with the CommisBmmthe
Commission, this perspective suggests that the Commission i likely to enforce a
directive when the CommissionOs distance to the directiveOs outcome is small. The gains from
this enforcement decision should increase with the CommissionOs level of agreement on the
one side, while the costs of sanctions should dser@ice versa. Consequently, we expect a
positive relationship between the level of a member stateOs and the CommissionOs (dis
)agreement and their utilities for enforceméntorder tospecify he cost ternof the strategic
gamewe also consider th&alenciesthat both types of actors attach to a directiMe assume

that the relative costs of sanctioning decrease with their sali@ndyhereforeexpect a
negative relationship between member sfatandhe CommissionOs saliency and their
utilities for enforcement

Regarding the probability of conflict succeg$ ih the enforcement stagee argue that the

size of a directiveOs winset is determined by the preference diversity of the member states,
which influences the likelihood for coalition building to enforce compliance. When the size of
the winset is small because almost all member states and the Cmmrpisssue the same
interest in a directive, the likelihood for a grand enforcement coalition increases. This should

raise the enforcement utility of the Commission and reduce the enforcement utility of the

® We follow this literature and measure the level of-jdigreemenas the sum of each actorOs absolute
distance to the outcome of a directive. We coded the few missing values on the level of disagreement
for a member state as zero and the CommissionOs agreement as 100, expressing their indifference with
outcomes.

" Similar to the used measure of (Jé&reement, we summed the isspecific saliency measures in

the DEU dataset for each actor and for each directive.
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(single) norcomplying member stafeln contrast when the size of the winset is very large
because member states have diverse interests in a directive, the size of the enforcement
coalition will decreas@.

In addition to these variablesy which we specifythe two main terms of our strategic game

we include four control variablesRegarding the member statesO enforcement utility we
include a measure of discretionary powgithe number of issues contained in each directive,
which should negatively influence the enforcement utility of a member stathe room to
maneuver increases for a member state through additional discretionary power, the
transposition should also t@meeasier We also use a dummy variable in the CommissionOs
enforcement utility when the directive contains an issue concerrixdtiwe deadline for
transposition. Because cases of late transposition are much easier to detect than cases of
incorrect transposition, we assume that an explicit reference to the deadline increases the
enforcement utility of the CommissidBsrzel 200). Furthermore we also expect that the

type of directive affectsransposition. Directives, which are adopted by the Council and the
European Parliament, should constitute a more complex policy compromise than those, which
are decided by the Council aloifi€iavarini Azzi 2000 Mastenbroek 208). Thus, these
directives should increase the member stateOs utility for enforcement, while the CommissionOs
enforcement utility increases with a broader legitimization of directives. Hence, the likelihood

of noncompliance by the member states andomr@ment by the Commission should be

higher for directives of the Council and the European Parliament than for Council directives

& McCubbins, Noll, and Weingal987 also find that conflict between major legislators leads to
Opreferenemduced discretion® for the implementers of a policy. For this argument also see
Torenvlied(2000.

° Following Zhelyazkova and Torenvlig2009 we measure this diversity by the sum of the
standard deviations of all member statesO most preferred outcome for the issues of each
directive.
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alone Finally, we take into account the influence @dmesticinterest grouppatterrs in each
member state by using Lijphasti@dex of interest group pluralism, where high values indicate

a relative low influence of domestic interest grogpgphart 1999. According to Dai2005),
powerful interest groups may constitute a domestic mechanism of compliance. Thus, we
expect thabur measure of interegtoup influence has positive effect on a member stateOs
and the Commission@sforcementitilities Formemberstates with low influence of interest
groups thdikelihood of a member stateOs wompliance anthe CommissionOs enforcement
decisionshould increase

For the tansposition outcome, we cér the value of the member states with zero and of the
Commission with oneni accordance with our theoretical discussidence, we expect that

only directive and countryspecific characteristics such as the complexity oirective, the
delegation ratio to a member state and its level of bureaucratic efficiency matter for this
compliance outcome. This expectation is in line with existing research where scholars have
argued that the likelihood of narompliance increases witihe complexity of a directive
(Falkner et al. 20Q5Mastenbroek 2003 In our strategic game complexity affects the two
types of actors in the following way: the Commission has mdfeudties to scrutinize
complex directives and the member states more leverage for interpreting complex directives.
Furthermore, Franchin004 reports that directives typically delegate more power to the
member states in those areas where the link between policy and outcome is uncertain. Thus,
the level of the delegated transposition authority should be associated with a higher risk of
non-compliance (Thomson, Torenvlied, and Arregui 200Zhelyazkova and Torenvlied
2009. For scholars from the management school of thought, member states with high
administrative capacity face lower transposition constrgfdtkner et al. 20Q5Kaufmann,
Kraay,and Mastruzzi 2006Mbaye 2001 Pridham 1994Thomson, Torenvlied, and Arregui
2007. Because they can own more administrative resources for coping with the transposition

requirements, thdikelihood for noncompliance is lower. Table 2 provides a detailed
17



summary of our main explanatory and control variables with some explorative statistics.

Table 2 about here

Empirical Analysis

We test the empirical implications of our theoretical expectations on compliance outcomes,
which we derived from the strategic game between the Commission and the member states. In
order to provide a unified analysis of compliance with directives and ptureastrategic
interaction, we adopt the general QRE estimation approach of Sign@d@®® 2003.
Although theobserved data reveals a skewed distribution of compliance outcomes with about
65% transpositior29% enforcement and 6% deficit cases, our strategic model has a relatively
high fit with over 71% correctly predicted compliance. On closer inspection oé thes
compliance outcomes, we correctly predict more than 86% of the 195 cases, while we
overestimate their transposititwehaviorvis-"-vis enforcement (48%) and compliance deficit
(21%). A reasonable explanation for the lower predictive power of the enfentetacision

is that the Commission is less able to detect incorrect transposition, while it mainly responds

to late transposition and natification® Table 3 reports the estimates of the four utility

19 Even though a direct comparison of the model fit between our strategic and standard probit models
(estimates of these models are not shown herdifficult and seems to be in favour of the standard
probit modelsb since these models need to predict only two in contrast to three outédbmes
strategic model possess an equal high model fit. Regatta prediction sensitivity of the models,

our strategic model for the enforcement outcome even outperforms the standard probit model with
48% to 24% correct predicted enforcement cases, while it shows equal high prediction sensitivity for
the transpositin outcome with 86% to 85%.
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functions as specified in Figure 3. These coeffieme estimated simultaneously as part of a

unified model of strategic interaction between the member states and the Comthission.

Table 3 about here

According to the estimates of our strategic model, we findthigatember statesO compliance
decisionis mainly influenced by (diyagreement and directivspecific features such as
complexity, delegation ratio, level of discretion and type of direciive.also find that the
diversity of member statesO interests, the CommissionOs saliency and theeirdluenc
domestic interest groups significantly affect the enforcement decision of the Comnasion.
estimates of the member stfenforcement utility confirm existing findings of transposition
studies. Member states are more likely to defect when thegrdis with a directive. The
results further reveal that the member statesO enforcement utility is higher for Council & EP
directives than for directives decided solely by the Council. Furthermore, a member stateOs
utility for conflict with the Commissionignificantly decreases with the level of discretionary
power. All other variables, such as the diversity of their preferences and saliency for the
directive have no statistically significant effect on the member states® enforcement utility.
Confirming our expectation, the CommissionOs enforcement decision is significantly
influenced by the probabilitgf success and the associated costs of sanctidimne event

of preference diversity among the member states, the Commissiodiffiadty finding

enough support for enforcement by other member states. This dediems@smmissionOs

1 Column 1 of Table 3 displays the estimafg,] for the member states® enforcement utiijymn
2 the member statesO utility for a compliance défigif), column 3 the CommissionOs enforcement
utility (f,4) and the last column the member stateOs transposition (#jlijywith standard errors in

parenthesis.
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enforcement utility and hencedecreases the probability of filing a reasoned opinion.
Likewise, the Commission is only willing to bear the costasfctioning when its saliency for

the respective directive is high.

The transposition utility of the member states is significantly affected by two directive
specific factors, (1) the complexity of the directive and (2) the delegation ratio of
transpositio authority of the directive. This utility decreases with complexity and level of
delegation ratio. Hence, member states are less likely to comply with very long and complex
directives, which delegate substantial transposition duties to their domestitistcitions.
However, the results suggest that the efficiency level of their administration has no significant
effect on their decision. At first sight, this appears to contradict the management school of
thought, but the coefficient indicates that thenggosition utility of the member states still
increases with the efficiency of their administration.

For a more substantial interpretation of our findings, we take a closer look at the marginal
effects of our independent variabled.e. the change in thestimated probabilities of the
outcomes as the values of the explanatory variables change. According to our findings, the
member statesO decision to transpose directives not only depends on their own transposition
utility but also on the CommissionOs ecdonent utility. Member states comply if and only if

their true expected utility for necompliance is greater than their true expected utility for
transposition, which means that! zo! { (Enforcement) — p._goUsys(Deficit) !

WU (Transposition). It is important to note that this a function of the explanatory
variables in the CommissionOs enforcement utility because these variables affect not only the
CommissionOs enforcement decision dlab indirectly the transposition decision of the
member states. Compared to the variables that only have an indirect effect on the member
statesO decision because they only reflect the CommissionOs utility, the variables that enter in

both the member sss and CommissionOs utilities have a direct and an indirect effect.
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For the substantial interpretation of our mtiroreticalarguments, plot the probability of

enforcement and compliance deficit as a function of the diversity of member statesO
preferaces, their disagreement, and the level of the CommissionOs saliency, while holding the
other independent variables fixed at their low (dashed lines), mean (solid lines) and moderate

(dotted lines) values.

Figure 5 a-f about here

Figure5a displays theffect of the diversity of member statesO preferences on the probability
of enforcement where an increase in diversity is associated (1) with a decrease in the utility of
the Commission for enforcement, making it less likely to enforce it, and (2) witiceaase

in the member stateOs utility for enforcement, making them more likely not to comply and to
risk an enforcement decision by the CommissDiversity, as revealed by FiguBa, has a
nortmonotonic effect on the probability of enforcement. Consgidethe moderate scenario
(dotted line), an increase in the diversity of member statesO preferences only for average to
high values leads to a decrease in the probability of enforcement. In other words, in cases of a
homogeneous preference constellatiomhie Council, where a large group of member states
supports a directive, the departure of only few member states from this common position
increases the likelihood of enforcement. In such cases, the Commission still perceives to have
considerable supporof its enforcement decision among the member states and thus will not
hesitate to take action against a {womplying member state. However, the more member
states depart from a common position, the Commission will find less support for its
enforcement desion and the likelihood of enforcement decreases.

Compared to FigurBa, Figurebb shows a strict monotonic relationship between the diversity

of member statesO preferences and the probability of a compliance deficit. Here, an increase in

the diversity isalways associated with an increase in the probability of a deficit. This is an
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intuitive result, as an increase in diversity alwtorsthe noacomplying member state and
always decreases the chance of a strict enforcement decision by the Commi&siom, e

cases where necomplying behavioris detected. However, the point at which this effect
becomes visible mainly depends on the values at which the other variables are held constant.
This effect is largest when we hold all other values at their mmdeedue (dotted lines),

while an increase in the probability of a compliance deficit is visible earlier for the low value
line (dashed line), followed by the mean value line (solid line), and the moderate line (dashed
line).*?

Figures5c and5d show the elationship between the member stateOs disagreement and the
probability of enforcement and compliance deficit. Here, an increase in level of a member
stateOs disagreement is always associated with an increase in the probability of enforcement or
compliance deficit. According to Figure5d, however, the level of a member stateOs
disagreement has only a weak effect on the probability of compliance deficit for low and
mean values of the other variables, while it is absent in case of moderate values. This finding
confirms the results of exiag studies, which have pointed to the negative effect of a member
stateOs disagreement for compliar{Ealkner, Hartlapp, and Treib 2004rhomson,
Torenvlied, and Arregui 200Zhelyazkova and Torenvlied 2009

Similar to this effect of a member stateOs disagreement is the shigtitretween the
CommissionOs saliency and the probability of enforcement and compliance deficit.
Accordingly, an increase in the CommissionOs saliency is always associated with an increase

in the probability of enforcement. Again, the point at which tifieceis visible depends on

12 These results are in sharp contrast to the findings of a study conductgthdlyazkova and
Torenvlied 2009 According to their findings the polarization of member statesO interests should have
a strict negative, monotonic effect on transposition delay,iti.should speed up the domestic
transposition processes, and therefore should decrease the likelihood of enforcement and compliance
deficit.

22



the values at which the other variables are held constant. The dotted line (moderate values)
reaches the highest probability level of enforcement, but it starts to increase much later than
the solid (mean values) and the dastied values) lines. Finally, a strict decreasing effect of
CommissionOs saliency is visible for the probability of a compliance deficit. For directives
associated with high levels of saliency, the likelihood that the Commission ignores cases of

non-compliance is near zero.

Conclusion

Why do cooperating actors sometimes fail to comply with outcomes, wthely have
negotiated andvhich they are obliged to impleménfnd what about monitoring actors
which can sanction necomplying actors™ addition tothe preferenceelated incentives of

the actors a major reason for compliance is th®nitoring CommissionOs willingness or
ability to enforce transposition. Even if member states disagitea directiveand have
thereforean incentive for nowompliance,we find thata salient Commission is able to
enforce transposition when member states do not pursue diverse interests. However, our
analysis also reveals that the Commission cannot always overcome compliance deficits
generategbarticularlyby incorrect trasposition.n this vein more discretion for the member
states reduces the probability of a conflict with the Commidsidncan also promote nen
compliance

What is the role of thenonitoring actorin this process? The Commission is an important
monitoling actor in this strategic game, but it is not able to guarantee compliance.
prominent example refers to the diversity of member statesO interests in enforcing the so
called Maastricht criteria, on which they had agreed for a common currency in titigy stab

and growth pact. Because Germany and France were opposed to enforce these criteria in
2004, the Commission refrained from sanctioning -complying members. Today, this

weakening of the Maastricht criteria is made responsible for the current finandialebt
23



crisis in Europe.The more typical situation for the Commission can be illustrated by the
directive 2001/55/EC which regulates the temporal protection for asylum seekers by a
mandatory period of two years with a possible extension of one esdrafgr refugees from
armed conflicts. Even though Germany did not transpose this directive orbtiatéch
promptly led to a formal letter by the Commissirthe transposition was completdler on

by explicitly referring to the directiveOs goals ie tBerman 2004 immigration law.
Compared to Germany, Austria notified timely transposition with the 2002 amendment of the
1997 foreign law (BGBI. 126/2002), but this amendment fails to transpose the directive
because it only delegates the definition of phatection length to a parliamentary committee.
This interpretation did not lead to an infringement proceeding against Austria by the
Commission and evidences the outcome of a compliance deficit.

Our keywordsearch carhelp to identify thiskind of compliance deficiteven in the more
typical situationand generate data, which allows for an empirical evaluation of strategic
interactionon complianceWe find thatmember statesiost oftendo not transpose directives

on time, while they only rarely fail to comply by means of incorrect transposition. Our
empirical analysis also reveals that Austria had incentives for incorrect transposittan
Asylum directiveand the Commission did nattervene against this interpretation because the
member states were split. A major reason for compliance is accordingly the willirgness
ability of the Commission to enforce directives, whictalisodetermined by the diversity of

the member statesO prehces. When the member states pursue diverse interests, the
Commission is less likely to take action. One reason could be that very hotly debated issues
are often adopted in an open, consultative manner with more discretion, which is difficult to
pursuein an infringement proceeding. Another reason could be that the Commission avoids
entering into situations of member state diversity which would harm its reputation as an

independenmonitoring actor
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Finally, we believe thabur approactand results recomend to consider the strategic nature

of the implementation game, played betw@emonitoring actor likehe Commission and
group of cooperating actors likke member states, in order to avoid misspecifications and to
detect normonotonic effects of @Os independent variables. The observed compliance deficit
reminds us thatooperating actors mayave still incentives to pursue own interests even if
they have negotiated and adopted @utcome which they are obliged to transpose into
domestic law. Thigxercise also fails when tmeonitoring actothas arelatively low saliency

in enforcing compliance and when a mymplying actor expects to win a compliance
conflict with themonitoring actorOne reaso®as our analysis has shows the complexity

and type ofcooperation A further reason is that member states continue with notifying

their transposition activities without indicating whether this process has been completed. In
our view, a simple indication of this completion could alter the siraaif the game and lead

to a higher level of compliance.
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Appendix (will be made available on -line)

Payoffs

Assuming that the true utility of an actor for an outcome consists of both an observable and an
unobservable component, we define the CommissionOs utility of enforcement as
Ury ("#$%&'(") ) = Uyz(Enforcement) + my; where ! ;. (En!"#$%&%'() is the
CommissionOs true utility for a conflict with a member stdtdEnforcement) the
observable component and,; the unobservable component respectively the private
information known onlyby the Commission itself-rom the perspective of the member state,

44 IS @ random variable with a known distribution. Under the condition that the error terms

I ;; are distributed independently and identically with mean 0 and varlahesd that the

actors maximize their true (expected) utilities at each decision stage, we can derive the

strategic probit choice probabilities for the enforcement model by

. Ucom(Enforcement) — U,y (Deficit)
pr = 21
| [! r Uns(Enforcement) — p_goUms(Deficit) — Up '"#3$3%"%&'()*& !
Pcomp = !
o \/02(1 +pr ! Dero)

where! () is the standard normal cumulative distributigr, is the probability that the
Commission enforces the goals af directive by issuing an infringement proceeding
respectively filing a reasoned opinion against a-cmmplying member state, Whife. .oy, IS

the probability that a member state does not comply with the diregtiyg. and! .o
denote the probability that the Commission will not enforce and the member state will
transpose the directive correctly. These probabilities are the counterppgts atdp.comp.

denoted ap._.zo = 1 — pro andpcomp =1—=D comp-
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Specification of Utilities

Let us first consider the characteristics, dfie probability that the Commission enforces the
goals of a directive. The numerator of theguation compares the CommissionOs observed
utility for conflict in the event of enforcement with its observed utility for-eaforcement
resulting in a compliance deficit. Hence, the probability of enforcement increases with the

level of the Commissios®@bserved utility of conflict relative to the compliance deficit.

Likewise, the numerator of the equation faxpresses the difference between a member
stateOsbserved expected utility for narompliance and its observed utility for compliance.
The member stateOs observed expected utility fecaropliance captures the expectation for

the outcomes of conflict by enforcement and compliance deficit, based orethieer stateOs
belief of whether the Commission is willing to enforce the directive. The higher the member
stateOs observed expected utility for-ommpliance, the higher is the probability that the
member state will not comply with the goals of a dixect

The denominator of each equation is a variance term, reflecting the amount of uncertainty
associated with each decision stage.igseases relative to the observable components, the
uncertainty of the actors over their decisions incredsesontrast, whenis small, the actors

have more accurate information about the true utilities, which means that the enforcement

model can become a game of perfect and complete information.

Derivation of Strategic Choice Probabilities

The derivation of equilibrium choice probabilities is based on the strategic random utility

models shown in Figure 2.
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The member stateOs utilities for the three possible outdmeposition, Enforcement and

Deficit are assumed to be:
I ws(Transposition) =! . (Transposition) ! mys;
Uys(Enforcement) = U» (Enforcement) + Ty

Us(Deficit) =1 p ("#$%$8! ! s

whereUys(!) is the true utility,! ys(.) is the observed component, amgs; is a random

component that is private information to the member state.

The CommissionOs utilities for the two possible outcomes Enforcement and Defict are

assumed to be:
Uty (Enforcement) = Ugym(Enforcement) + Teoms

Utom(Deficit) = Ucom(Deficit) +mcoma

Under the assumption that are i.i.d.N(!,s?) and that the member state and Commission
are utility maximizer. The Commission will enforce the respective EU policy if

Uty (Enforcement)! Uf,n(Deficit), and will back down otherwise.
pr = Pr[RO] =Pr[Ujs (Enforcement) >! . (Deficit)]
= Pr [U},m(Enforcement) > Ui, (Deficit)]
U Pr[Ueyg (M#$%&'(") )+ Tcoms > Ucom(Deficit) + muy 4]
=" [ com("#S%&(™)  )! Ucom(Deficit) >!Tcoms — Ty 1]
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_ o |Ueom(Enforcement) —! cOm(!"#$%$§1

l g2

The member stateOs choice probability is derived in the same way. The only difference is that,
because the member state is uncertain whether the Commission will enforce the respective EU

policy, the member stateOs utility will be an expected utility.

The probability that member state will try to attack the Community legal order and not

implement the previously adopted EU policy:

D-comp = Pr[~Transposition] =Pr[U}. (! Transposition)

> Ul (Transposition)!
= Pr [proUns(RO) + ! RoUys(! RO) > Uys(Transposition)]

= Pr!pro(Uys(Enforcement) + mp ! + p_po(Unr ("#3%PE&A+7154)

> 1 s (M"#$%&'%() (S ) ! Tysi]

' Pr[proUgo(Enforcement)! p._roUys(Deficit)

— 1 s ("#8%&'%()('$) ! mys1 — ProMMs3 — Perr T 1]

l RoUps (M"#S%&' (") ) ! _goUus(Deficit) ! Uys(Transposition)
\/02(! + Pro + P~ro)
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Table 1: Theoretical Effects of Costs and Probability of Success on Outcomes

Commission’s enforcement Member state’s compliance Equilibrium outcome
condition condition

p=1—"!com For all Deficit

p<!—Ccom p = Cys Enforcement
p<1-Ccom I < Cp Transposition
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Table 2: Summary of the Independent Variables

Theoretical concepts Operationalization Min Low Mean Moderate Max
Sanctioning costs Member state's disagreemen -0,96 -0,66 0,00 0,39 4,03
(enforcement utility)
Commission's agreement -1,12 -078 0,00 0,46 2,70
Member state's saliency -1,25 -0,66 -0,01 0,64 2,76
Commission's saliency -1,15 -0,76 -0,01 0,78 2,06

Probability of enforcemenDiversity of states' interests  -1,35 -0,78 0,00 0,42 2,57
success
(enforcement utility)

Controlvariables Discretionary power 1,00 1,00 191 2,00 5,00
(enforcement utility)

Issue of timeliness 0,00 0,00 0,00 0,00 1,00
Interest group index -1,73 -0,79 0,00 0,87 1,31
Type of directive 0,00 0,00 0,00 0,00 1,00
(1-CM & EP)
Control variables Number of provisions -1,30 -0,62 0,00 0,14 2,19
(transposition utility)
Delegation ratio -1,85 -0,97 -0,03 0,66 1,80

Bureaucratic efficiency -3,01 -0,34 -0,01 0,78 1,27




Table 3: Strategic Probit Regression Based on the Model in Figure 3
I Uwms Uwms Ucom Uwms
(Enforcement) (Deficit) (Enforcement) (Transposition)
Member state's disagreement 0.586**
(0.246)
Member state's saliency -0.080
(0.265)
Commission's agreement -0.619
(0.631)
Commission's saliency 3.836**
(1.328)
Diversity of states' interests 0.282 -3.849**
(0.346) (1.276)
Discretionary power -0.743**
(0.313)
Issue of timeliness 4231
(3.366)
Type of directive (£ CM & 1.063* 0.191
EP)
(0.566) (0.744)
Domestic interesgroup 0.232 0.670**
influence
(0.228) (0.285)
Number of major provisions -0.554***
(0.143)
Delegation ratio -0.352**
(0.174)
Bureaucratic efficiency 0.134
(0.139)
Constant -0.294 0.984
(0.590) (0.598)
N 299
Log Likelihood -197.607
PCP Outcomes 71.24
PCP Transposition 86.15
PCP Enforcement 48.24
PCP Deficit 21.05

Standard error in parenthesizes. Significant level: ***p<0.001; **p<0.05; *p<0.10
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Figure 1. Game Tree of the Compliance and Enforcement Model
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Figure 2: The Compliance Model with Uncertainty Concerning Ultilities
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Figure 3: Specification of Utilities in Terms of Regressors
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Figure 4: Enforcement and Compliance Deficit across Member States
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Figure 5: Effects of Major Explanatory Variables
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