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This paper analyzes how the WTO Dispute Settlement Understanding performs when
dealing with a particular cluster of trade disputes. These disputes are characterized by trade
barriers imposed for environmental and public health reasons; in this paper, they are
referred to as T&E disputes. T&E disputes have been channeled through the WTO dispute
settlement mechanisms, which contain strong enforcement mechanisms that are expected to
deter non-compliance. Nonetheless, empirical evidence suggests that these disputes have a
low probability of reaching a settlement and often generate final rulings that are not
complied with (Busch and Reinhardt 2004; Davey 2005a). The study concentrates on three
T&E disputes decided by the WTO between 1996 and 2001, identifies several aspects that
distinguish these disputes, and argues that an alternative dispute resolution (ADR)
procedure proposed by Brams and Taylor (1996, 1999), called Adjusted Winner (AW),
may increase the chances of compliance and present the parties with a superior outcome.
An application of AW based on data from interviews with government officials and policy
experts generates an ADR outcome for each of the three cases. This is followed by a
comparison between this outcome and the actual adjudication outcome in each dispute. The
analysis shows that recourse to AW may provide more opportunities for compliance by
presenting the parties with an outcome that is more fair, in terms of three criteria:
efficiency, envy-freeness, and equitability. Turning to ADR is particularly appropriate
when states’ concerns with their reputation have a limited role as an enforcement
mechanism. | argue that developments of compliance theory that focus on this limited role
of reputation offer a plausible explanation for the poor record of compliance that T&E
disputes display. Based on Downs and Jones (2002, 2004), | argue that the WTO regime
encompasses multiple sub-regimes with specific and segmented reputational consequences.
| propose that the pattern of non-compliance observed in T&E disputes can be explained by
the opportunity to insulate negative reputational consequences from other areas of the
international trade regime that states value higher.
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I. Introduction

Since 1947, GATT has become an increasingly institutionalized regime, gradually
developing ever stronger enforcement mechanisms. This process of institutionalization is
most evident in the evolution of dispute settlement mechanisms and in the expansion of the
regime into areas that were originally outside of GATT’s reach, such as intellectual
property and agriculture. The establishment of the World Trade Organization (WTQ) in
1995 can be seen as the most recent chapter in this process of institutionalization.

This paper assesses how the new enforcement framework fares in one area of the
GATT/WTO regime that presents compliance problems: international trade disputes
characterized by trade barriers imposed for environmental and public health concerns — so
called T&E disputes. T&E disputes have been channeled through the WTO dispute
settlement procedures, wherein strong enforcement mechanisms were expected to deter
non-compliance. Nonetheless, empirical evidence suggests that these disputes have a lower
rate of settlement and often lead to final rulings that have a lower rate of compliance.
Timely compliance is seldom the case in these disputes.

The analysis contrasts the quasi-adjudicatory mechanism available at the
GATT/WTO to an alternative dispute resolution (ADR) procedure called Adjusted Winner
(Brams and Taylor 1996, 1999). Based on data from interviews with government officials
and policy experts, | suggest that the ADR route increases the probability of compliance
because it offers both parties in the dispute an outcome that is more fair. In the second and
third sections I discuss compliance in the GATT/WTO regime, using the outcome of
international trade disputes brought to the system as an indicator of compliance. Section
three concentrates on T&E disputes. Section four analyzes the role of “friendly settlement”
in the GATT/WTO regime, focusing on T&E disputes; this section presents findings from
some of the 33 interviews conducted for this project. The data are used subsequently to
instruct three case studies, which illustrate the comparison between the ADR and the quasi-
adjudicatory frameworks. A final section concludes.

Il. Compliance in the GATT/WTO Regime

The literature on the political economy of trade disputes and compliance therein has
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made great strands towards the task of explaining the motivation for state compliance.
Departing from Downs (1998) and later on Helfer and Slaughter (2005), the literature has
analyzed the impact of strong enforcement mechanisms and the rationale for state behavior.
The GATT/WTO regime that emerged from the Uruguay Round of multilateral trade
negotiations is often mentioned as an example of increased institutionalization and
legalization, wherein higher compliance rates were the ultimate goal of the negotiators
(Downs, Rocke, and Barsoom 1996; Downs 1998; Downs and Jones 2002; Guzman 2005;
Goldstein et al 2000).

Koremenos (2007) focuses on dispute resolution provisions to find that the nature of
the problem that states are trying to address through the agreement in question influences
their choice of dispute resolution mechanism, if any. Her analysis shows that agreements
that address “complex cooperation problems” are associated with denser dispute resolution
mechanisms (2007; 202). In the case of the WTO, Prisoner’s Dilemma-like incentives help
explain states’ choice for a highly legalized dispute resolution procedure, which
contemplates strong delegation.

Work by Bobick and Smith (2013) analyzes the impact of leader turnover on the
initiation of disputes and on the level of concessions by the defendant. They find that leader
change in the defendant state increases the level of concessions; moreover, this effect is
greater in authoritarian regimes. Leader change also increases the chances of dispute
initiation. A focus on domestic politics (leader change) as an independent variable reminds
us that negotiations at the level 2 — to use Robert Putnam’s two-level games terminology
(1993) — do influence disputes on the level 1.

Domestic politics is also at the center of Davis’ (2012) explanation for states
recourse to adjudication. Here, the focus is not so much on leader turnover, but on interest
group politics, the influence of these groups on the government’s decision to pursue
litigation internationally, and the incentives these groups have to mobilize in the first place.
The author departs from the assumption that the demand for enforcement is not constant,
but rather varies; this variation can be explained in great measure by domestic politics.

From the perspective of the theory of legalization, the marked move toward hard
law accomplished by the Uruguay Round, especially in the area of delegation, was
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expected to enhance the record of regime compliance. Rather, the protracted nature of T&E
disputes counters these expectations and challenges the predictions of this literature.!
Indeed, based on post-Uruguay Round data, Busch & Reinhardt (2004) find that T&E
disputes have a lower chance of settling early, and often lead to final rulings where
implementation is either delayed or absent (Davey 2005a).

Given the absence of satisfactory theoretical explanations for states’ poor record of
compliance with T&E obligations, how can we begin to understand the logic behind states
behavior in this area of the GATT/WTO regime? Recent research suggests that states have
different incentives to comply because they ultimately have different reputations (Downs
and Jones 2004, 2002). Furthermore, states want to reserve the prerogative to violate an
agreement when confronted with temporary domestic imbalances that render compliance
too costly (Rosendorff 2005). Thus, the role of state reputation — in its dynamic aspects
(Tomz 2008), has become an important factor to explain behavior, including in the
aftermath of T&E disputes.

| argue that the GATT/WTO regime offers multiple anecdotes of varying reliability
rates, suggesting that this regime may be an instance where states enjoy multiple
reputations. In other words, the regime allows for multiple reputations in the sense
discussed by Downs and Jones (2002, 97). In fact, the WTO itself refers to the trade
liberalization regime it encompasses as “WTO covered agreements.” The agreements
subsumed therein may be perceived as possessing distinct incentive structures that generate
different levels of compliance and sub-regime specific reputations.

In light of these developments in compliance theory, I argue that the GATT/WTO
regime consists of a cluster of sub-regimes, which have distinct and varying, i.e. unstable,

net benefits associated with compliance. Two sets of circumstances hinder compliance in

! Hard legalization refers to any arrangement where the levels of obligation, delegation, and
precision are high, in keeping with the theoretical framework proposed by Abbott,
Keohane, Moravcsik, Slaughter, and Snidal (2000). The term obligation conveys the degree
to which a commitment is legally binding and mandatory or can be made so through
adjudication; delegation refers to whether powers of interpretation, implementation, and/or
adjudication have been granted to a third-party; and precision signals the degree to which
rules and commitments are clearly specified (2000, 401).
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this sub-regime: the opportunity to contain reputational costs, as mentioned above, and the
recurrent clashes between trade liberalization and environmental protection objectives.”
Even though the tension between trade liberalization and environmental protection dates
back to the original GATT in 1947, the move toward hard law sponsored by the Uruguay
Round rendered the problem more noticeable and perhaps more acute. In the next section |
discuss the problems of compliance in the T&E area more specifically.

I11. Compliance in the T&E Sub-Regime

Among the sub-regimes embedded in the GATT/WTO is the trade and environment
(T&E) sub-regime, which consists of a set of environmental protection and public health
norms that impact trade liberalization commitments.® The T&E sub-regime is characterized,
among other traits, by the fact that states may attach different utilities to it, in comparison to
other sub-regimes. This is due to the fact that interest group politics in the T&E area often
entertain diffuse costs and benefits associated with regulation (Wilson 1980). If compliance
with the T&E sub-regime is subject to specific incentives and if the reputation of states
does not necessarily carry over to other areas of the GATT/WTO regime, it follows that
violations of the T&E sub-regime may be very attractive in certain circumstances. | propose
that the record of non-compliance prevalent in the T&E sub-regime can be explained by
this multiple reputation argument.

| preface this analysis by pointing to Downs and Jones suggestion that “reputation
promotes compliance with international law most in trade and security and least in
environmental regulation and human rights,” because the latter two areas present incentives
to defect that are segmented (2002, 106). In other words, a violation by country A of its
obligations under the Convention on Climate Change is likely to have a minor impact on

2 Krist identified twenty-two multilateral environmental agreements that raise WTO issues
(Krist 2001, 4).
® “The Final Act signed in Marrakesh in 1994 is like a cover note. Everything else is
attached to this.” (WTO website, consulted on 12/29/2005). Among the independent
agreements attached to the Final Act are the Agreement on Agriculture, the Agreement on
Sanitary and Phytosanitary Measures, the Agreement on Textiles and Clothing, the
Agreement on Technical Barriers to Trade, the Agreement on Trade-Related Investment
Measures, the Agreement on Anti-Dumping, the Agreement on Safeguards, and several
others.
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country A’s reputation within the GATT/WTO regime. This is also a consequence of the
fact that trade and security regimes tend to generate private goods agreements, whereas
protection of the environment and of human rights is more commonly translated into public
goods agreements (2002, 105).

One of the well documented problems the T&E sub-regime confronts is a poor
record of early settlement in disputes that arise from this sub-regime (Reinhardt and Busch
2000). In line with the low probability of settlement associated with T&E disputes
Reinhardt and Busch identify, Guzman and Simmons (2002) argue that there is something
inherent to the disputed issue that may influence the probability of settlement. They frame
settlement as a proxy for compliance, bringing awareness to the fact that ultimately the
Dispute Settlement Understanding (DSU) enforcement mechanisms rely on economic
sanctions imposed by one of the parties. For this reason, settlement remains the ultimate
goal of the system. They show that certain issues are more prone to early settlement,
because they are more amenable to transfers.* These are the so-called continuous issues. In
the words of Guzman and Simmons (2002, 2),

When the subject matter of the dispute has an all-or-nothing character and leaves

little room to compromise (which we will refer to as a discontinuous variable), as

might be true of health and safety regulations, for example, the parties’ ability to
reach an agreement through the use of transfers is restricted. Settlement through
negotiation may be even more difficult when governments cannot easily fashion
side payments to compensate for a major indivisible concession. In contrast, if the
subject matter of the dispute permits greater flexibility (a continuous variable), such
as the setting of a tariff level, the parties can more easily structure appropriate

transfer payments by adjusting that variable.

They hypothesize that the latter type of case is more conducive to settlement. “Non-

continuous” issues, on the other hand, are likely to lead to adjudication outcomes that may

* Guzman and Simmons use the term “transfer” to illustrate how certain issues are more
fungible than others. For example, an import tariff can be scaled down more easily than an
import ban can be removed, and as a consequence tariff negotiations should entail less
friction as compared to negotiations over bans.
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not generate compliance, because such issues are averse to side payments and transfers.
T&E disputes fit their description of a non-continuous case inasmuch as in these disputes
the legality of a ban often constitutes the issue at stake. For this reason, they offer an
example of cases that are not prone to early settlement and may ultimately generate
compliance problems.

Issue specificity, in particular the level of issue continuity as proposed by Guzman
and Simmons (2002), offers a compelling explanation for the challenges that compliance
with rulings in T&E disputes presents to WTO members. In regards to compliance, disputes
over non-continuous issues can be equated to disputes involving non-tariff measures. Bown
(2004), in his study of the economic features of the dispute settlement processes that lead to
trade liberalization commitments, recognizes that T&E disputes, which he refers to as
disputes concerning allegations over non-tariff measures, are less likely to lead to
liberalization (818). His analysis corroborates hypotheses that attribute the likelihood of
trade liberalization to the plaintiff’s capacity to retaliate and to the impact a negative ruling
has on the defendant, using data on disputes filed from 1973 to 1998.

His research brings the power to retaliate to the forefront of the debate on
compliance, aside from the better-understood role of reputation in the system. These
findings, which are based on empirical analysis covering a representative period of GATT
litigation (1973 to 1995), have important implications for cases that involve developed and
developing countries, because the capabilities of the latter to retaliate are obviously limited.
Davis and Bermeo (2009) suggest that once developing countries have overcome “startup
costs” associated with WTO litigation, they tend to become recurring users of the system.
Their findings are corroborated by Guzman and Simmons (2005), who find evidence for
what they label the “capacity hypothesis,” which seeks to explain recourse to the system by
low income states by these countries’ higher expectations with respect to returns.

If compliance relies heavily on the existence of retaliatory power, as Bown
suggests, and if T&E issues make disputes more difficult to settle, then when such disputes
involve developing and developed countries on opposing sides, the prospects for
compliance are doomed. Because of the negative consequences T&E disputes may carry for
the GATT/WTO regime, a stronger commitment to devising institutions that will be better
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equipped to resolve such disputes is necessary. Martin (2001, 141) argues that the
adversarial nature of the DSU is not appropriate to handle T&E disputes. Dunoff (1994b,
1090), writing about adjudication mechanisms broadly defined, calls attention to the zero-
sum outcome these mechanisms entail and emphasizes states’ preference for diplomatic
alternatives to litigation. Along these lines, I argue that ADR offers negotiators a powerful
tool to facilitate settlement. Table 1 compares the outcome of the three trade disputes
decided by the WTO that | analyze in section five to an alternative dispute resolution
outcome, which was calculated using the Adjusted Winner procedure.
Figure 1 about here

A closer look at the figure shows that the Appellate Body decision in all three cases
favors one of the parties disproportionately, whereas ADR offers an outcome that
guarantees satisfaction in the range of eighty percent of each party’s preferences, as in the
Asbestos case, thereby promoting efficiency, equitability, and envy-freeness. The data
reveals that ADR offers a more fair resolution in all three cases, one that would likely
encounter fewer obstacles to compliance.

IV. The Case for Non-Adjudicatory Mechanisms in T&E Disputes

The WTO decides trade disputes according to the procedures established by the
Dispute Settlement Understanding, which is a quasi-adjudicatory mechanism that affords
the opportunity to appeal a decision and the possibility of retaliatory measures to be
imposed by the countries themselves when compliance is not forthcoming. The DSU also
provides mediation, good offices, and arbitration as tools to foster “friendly settlements.””
In light of this institutional framework, approximately 30 percent of all trade disputes filed
with the WTO reach a friendly settlement (Leitner and Lester 2013).° Nevertheless, these
friendly settlements cannot be attributed to the use of good offices, conciliation, and

mediation (Petersmann 2000, 33). Art. 5 of the DSU, which regulates recourse to good

> The term “friendly” is used in the literature to differentiate this outcome from a “court
settlement,” often referred to only as settlement. While the latter is judiciable, the former is
not. In practical terms, a plaintiff can enforce a court settlement through the judiciary, while
this option is not available when friendly settlements are concluded.
® This figure is probably higher, because Leitner & Lester’s data does not include
settlements that occur before a WTO panel is established.
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offices, conciliation, and mediation in the WTO, has rarely been used. Early settlements
occur more often through informal and confidential negotiations between the parties,
sometimes conducted under the auspices of one of the specialized committees of the WTO.
In these negotiations terms of settlement are not disclosed. Furthermore, little is known
about the reasons why the percentage of settlement among T&E disputes is much lower
than that of non-T&E disputes (Busch and Reinhardt 2004, 12).’

Because of the potential hindrance environmental trade barriers present for
international trade (Fontagné, Kirchbach, and Mimouni 2005)®, because trade disputes
contesting these barriers have only a small chance to settle (Simmons and Guzman 2002,
Busch and Reinhardt 2004), and because of the poor record of compliance with final
rulings in these cases (Davey 2005a), it is important to study non-adjudicatory means to
resolve these disputes. Here, incorporating a structured ADR mechanism, such as Adjusted
Winner, as a procedural step in the resolution of T&E disputes may enhance the probability
of early settlement. | will make this argument.

A Word on Adjusted Winner

Adjusted winner is an ADR procedure that satisfies the properties of efficiency,
envy-freeness, and equitability. An outcome is efficient when there is no allocation that
would make one party better off without simultaneously making the other party worse off.
Envy-freeness means that no party in a bilateral dispute will be willing to exchange his or
her share of the final agreement for the opponent’s share. An outcome is equitable when the
same fraction of the total is allocated to the parties in a dispute, according to each party’s
perception of its own preferences. In other words, AW ensures that each party obtains the
same percentage of points from the settlement. For a detailed description of AW and proof
of its properties, see Brams and Taylor (1996, 1999), which contain several applications to

different kinds of disputes. The key to applying AW lies in the assessment of points by

” The probability of early settlement for non-T&E disputes, also called non-systemic
disputes, is 60 percent, whereas the probability of early settlement for T&E disputes is only
38 percent (Busch and Reinhardt 2004, 12).
® Fontagné, Kirchbach, and Mimouni (2005) find that “88% of the value of world trade is in
products potentially affected by environmental trade barriers, while 39% of the value of
world imports is potentially subject to a protectionist use of such measures.”
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each party, as well as the definition of issues that are involved in the dispute. Also, it is
necessary that the parties have an understanding on what winning and losing on each issue
means. Point allocation involves three successive steps: (1) identifying the issues; (2)
making them as independent as possible from each other; and (3) assigning points to each
issue according to their value to each party.®

Once a WTO panel has been established to hear a complaint, identifying the issues
does not require much effort, because the brief presented by the complainant lists the
arguments of fact and law pertaining to the dispute. For the purposes of applying AW, these
arguments must be set so as to be as independent of each other as possible. This is a crucial
step, because AW requires that the parties allocate points to each issue separately. Legal
arguments are often construed so as to reinforce the main claim in a lawsuit. As a result,
they become intrinsically linked within a web of legal principles, statutes, and doctrines.
T&E disputes are the prototype of disputes that involve multiple elements. In this case,
economic (trade) and systemic (environmental) interests are implicated. An attempt to
resolve the dispute in a non-adjudicatory manner can happen right before the panel decides
the case on first instance. At this point in time the parties are well aware of the issues and
have incurred costs associated with the adjudication process, which makes them receptive
to the idea of ADR. Findings by Busch and Reinhardt (2000) reinforce this point. Their
quantitative analysis of disputes filed from 1948 to 1999 indicates that,

The probability of settlement is not evenly distributed across the events leading up

to a ruling. In particular, concessions by defendants appear significantly more likely

after a panel has been established, but before it has ruled (regardless of which way

the verdict goes) (Busch and Reinhardt 2000, 5).

® The procedure entails the following steps (based on Brams and Taylor 1999, 11): a. the
two parties begin by independently (that is, secretly) distributing a total of 100 points
across all the items or issues to be divided, depending on the relative value they attach to
them; b. each party is (temporarily) given the items or issues on which it places more
points; c. items from the party that gained a greater number of points (the initial winner) are
transferred — in a certain order — to the party with the lower point total (initial loser) until
the totals are equal; d. the order of transfer, which usually requires splitting one item, is
determined by comparing the ratio of winner-to-loser points, beginning with the smallest
ratio.

10



11

Therefore, in their view, the optimal timing for settlement precedes the panel’s
decision.

An Application of Adjusted Winner to a Hypothetical WTO Dispute

Given an international trade dispute between two countries, A and B, and provided
the issues in the dispute are relatively independent from each other, we assume there are
four issues, which are identified as x, y, z, and w. The parties will be first asked to think
about what winning and losing on each issue means. Subsequently, the parties will be asked
to think about what a required division of one or two issues would look like. If the parties
are ready to proceed, they will distribute 100 points among the four identified issues. This
step completes the data collection phase. The facilitator is now in a position to process the
numerical data and calculate the AW outcome, following the steps enumerated above:

Table 1 — Application of Adjusted Winner to a Trade Dispute

Issue/ Party Country A Country B
X 40 50*
y 20 10
Z 20 30
w 20 10

* Underlined numbers indicate that the party initially wins on this issue when AW is applied

Initially, a party wins the issues on which it placed the higher number of points. In
the example, A wins y and w, while B wins x and z. Since the parties’ point totals are not
equal, the procedure moves to the next step: the transfer of points from the initial winner to
the initial loser, starting with the winner’s issue that has the smallest ratio of winner-to-
loser item. The ratios in this example are 1.25 for x and 1.5 for z. Issue x will be transferred
from country B to country A. After this operation, A has 80 points, while B has only 30.
Clearly, only a fraction of issue x is to be transferred. This is done by calculating the
fraction a that B (the original winner) will keep, with the remaining of issue x going to A.

Let o represent the fraction of x that country B will keep, with the remaining portion of
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issue X being transferred from country B to country A. We select o in order to make the
resulting point totals equal for country A (left side of the equation) and country B (right
side of the equation).

40 + (40) o= 80 — (50)

o=.44

This calculation gives countries A and B final number of points:

A’s total number of points: 57.8

B’s total number of points: 57.8

This application of AW requires splitting one issue in order to even out each party’s
final point allocation. Country A wins on two issues that it valued more than country B
(issues y and w), and it also wins the portion of issue x that will complement the number of
points it originally received, which is the equivalent of 44.5 percent of issue x. Country B is
disproportionately favored when AW is first applied. Initially, country B has 80 points,
whereas country A has only 40. After the equitability adjustment phase, issue x, which is
worth 50 points to country B, is split between the two parties. Country B ends up with the
same amount of points as country A, that is 57.8, of which 27.8 points derive from issue x
(or 55.5 percent).

This example also illustrates the three properties AW guarantees. Because neither
party would exchange her allocation for that of the other, they will not envy each other’s
allocations. Efficiency stems from the fact that any gains given to country A will come at
country B’s expense. Equitability guarantees that the same fraction of the total is allocated
to each party in the dispute, according to their own stated preferences over the disputed
issues. These characteristics rarely occur in adjudication outcomes, what reinforces the
argument | make here that recourse to AW is indeed a better way to resolve T&E disputes.

With respect to the properties AW entails, envy-freeness and equitability are
particularly relevant in the context of WTO disputes, where the threat of punishment is not
the main force promoting compliance. Indeed, ultimately the system lacks effective
enforcement mechanisms. In the GATT/WTO regime, compliance is governed by reasons
other than the common rationale for obeying a domestic court order. The DSU
contemplates suspension of concessions to be imposed by the winning party as the
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appropriate form of sanction for non-compliance, but it cannot help the fact that suspending
concessions to a trade partner is often costly to the country that implements the sanction.
These limitations of the enforcement mechanisms within the GATT/WTO regime can be
countered by the properties of envy-freeness and equitability.

Envy-freeness enhances the opportunities for compliance because the parties are not
only satisfied with the portion of the total that they received, but they also would not want
the portion the other party ended up with. Because of the level of satisfaction associated
with the notion of envy-freeness, the AW outcome is likely to ignite voluntary compliance,
regardless of punishment mechanisms of any kind. Equitability works similarly. Equitable
outcomes are likely to be perceived differently by the parties, because they provide
satisfaction through the idea that a just resolution was reached. Most individuals will relate
to the notion of fulfillment and contentment that is associated with just allocations. In the
end, the property of equitability may help bureaucrats justify a position that is not
completely aligned with an interest group ideal resolution, but that nevertheless meets this
threshold of rightness. Of all three properties, equitability plays a prominent role in the
successful recourse to ADR, and AW in particular, in the context of GATT/WTO disputes.
In fact, efficiency is often present in adjudication outcomes, and envy-freeness may be
understood subjectively in certain cases, whereby an outcome that is inherently unfair may
not cause envy, if the criteria for happiness are not quantitative. Therefore, the parties may
find efficiency and (subjective) envy-freeness in an adjudication outcome, but very rarely
will they encounter equitability. Equitability shifts the balance in favor of AW and
ultimately corroborates the argument | make — ADR is likely to lead to higher levels of
compliance in these disputes.

Friendly Settlement in the WTO Dispute Settlement Understanding

The DSU is the result of a process of hard legalization that, a) established an
obligation to comply with the covered agreements, b) delegated prerogatives of
interpretation and adjudication to a third party, either a panel or the appellate body, and c)
institutionalized precision in the form of content of the obligation as well as the timeline for
resolving uncertainty in regards to the content of the obligation. Therefore, the Uruguay
Round can be characterized as a negotiation that increased the levels of obligation,
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precision, and delegation prevalent in the GATT regime.’ It is in this context of highly
legalized institutions that the individuals I interviewed operate.

This environment presents the parties with new constraints, when compared to the
former dispute settlement framework regulated by the GATT. There are higher thresholds
embedded in the levels of obligation, precision, and delegation the new regime
incorporated. These higher thresholds could have worked to promote settlement, since the
rigidity of the adjudication mechanisms could be seen as encroachments on the sovereignty
of states. Rather, states’ approach to settlement seems to be influenced by other factors,
such as: a) who is in charge of the negotiation — if policymakers or lawyers; b) the locus of
decision-making in a given bureaucracy — if in the hands of principals or agents; and c)
differences in states’ capabilities. Moreover, these factors play a distinct role depending on
what phase of the dispute we focus on, as | will explain next.

For practitioners and government officials, the system is organized into three very
distinct, almost independent, phases: consultations, adjudication, and implementation (also
referred to as compliance). The outcome of a dispute is likely to be significantly impacted
by the characteristics of a particular phase, i.e. the outcome of a dispute resolved during the
adjudication phase is distinguishable from the outcome that would ensue had the dispute
gone through the implementation phase. This is so because the strategic interests of the
parties are phase-specific; moreover, the individuals involved with the dispute in a given
phase do not necessarily follow the case to the next phase (Weiler 2001). It is not
uncommon to see negotiators involved in the consultation phase be replaced by teams of
lawyers after attempts to reach a friendly settlement have failed.** This is the case within
the legal affairs division of the European Commission.

According to Nikolaos Zaimis, working at the European Commission’s
representation in Washington, D.C. when interviewed, within the European bureaucracy,
the Directorate General for Trade (DG Trade) handles WTO affairs in the following

manner: during the consultation stage, the trade division is in charge; if no friendly

19 Abbott and Snidal are among the proponents of this three-fold criteria to assess the
process of legalization: obligation, precision, and delegation (2000).
! Throughout this dissertation “friendly settlement” has the same meaning discussed in the
introduction, and further discussed in footnote 8.
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settlement is reached, the legal affairs division will take the case up during the adjudication
stage.'? This division of responsibilities has important consequences for the chances of a
friendly settlement. If lawyers are involved, the configuration of the dispute is likely to
change.™

This impression also prevails among trade negotiators in developing countries, as it
surfaced during a conversation with Pakistani government officials commenting about the
shrimp-turtles case that, “After a case goes to court, it becomes a lawyer’s case.”** A WTO
official who is very familiar with the beef hormones case also revealed that the lead legal
counsel representing the European Union had firm pre-conceived convictions about the
case.

The beef hormones case illustrates another aspect of dispute settlement and the
prospects of a successful negotiation prior to a final ruling. Sometimes these cases are
brought forward for signaling purposes, and if this is indeed the motivation behind the
complainant’s actions, only a final ruling on appeal will fulfill that role. In these
circumstances, efforts to broker a friendly settlement may reach an impasse, which leads
the parties to escalate the dispute along the adjudication path at the first opportunity. An
individual who worked at the United States Department of Agriculture (USDA) when the

beef hormones case unfolded, commented on the signaling objectives of that case.'®

12 Interview with Nikolaos Zaimis (E.U. Commission). Washington, D.C. 2 August 2005.
3 The idea of promoting ADR is a good one. In order to make it work, the process has to be
taken out of the hands of the lawyers. The policy people are better at negotiating and
compromising. They should lead any ADR process. After the lawyers get involved, they
convince themselves and everybody else (including the policy people) of their arguments
and that they will win the case (Interview with Craig Thorn (DTB Associates). Washington,
D.C. 2 August 2005.)
Y Interview with Zafar Qadir (Deputy Minister of the Mission of Pakistan), and with
Mohammad Saeed (Trade and Environment Counselor — Mission of Pakistan). Geneva, 17
June 2005.
> Interview with WTO official. Geneva, 17 June 2005.
1° These very difficult disputes sometimes fulfill secondary goals. For example, when the
beef hormones case was filed, Japan and Mexico were considering the adoption of similar
bans. The WTO ruling dissuaded them from doing that. In this context, the case had a
positive preventive/signaling effect. When we are dealing with a “signaling” case there is
no interest in an early settlement, because one of the parties needs a final ruling in order to
15



16

Instances of friendly settlement are therefore influenced by the objectives of the
dispute, the individuals that are handling the dispute and their roles in the process, and
finally, by the particular phase of the dispute when a specific attempt to settle takes place.
Disputes brought to the system for signaling purposes are less likely to settle prior to a final
ruling. If these disputes are handed over to lawyers, as opposed to policymakers, the
chances of reaching a friendly settlement are even lower. Similarly, attempts to settle later
in the process, during the adjudication or even the implementation phases, are likely to be
unsuccessful. In view of this analysis, the most appropriate time to broker an non-
adjudicatory outcome to the dispute, like AW, is at the end of the consultations phase — just
before the panel rules.

Principals v. Agents

Another relevant aspect of the dynamics of dispute settlement in the WTO pertains
to the relationship between principals and agents. This relationship is especially significant
in regard to highly technical cases, which most T&E disputes are. The question arises as to
who is making the final decisions — the higher level bureaucrats, sometimes the ministerial
layer itself, or the technical experts on the issue. When principals are in control, one tends
to observe that political objectives prevail; conversely, agents are inclined to follow the
tenets of their technical expertise (Weiler 2001).

The roles of principals and agents are not only influenced by the nature of the issue
at stake, but also by the bureaucratic structure of a particular country. Developing countries,
because they lack the level of expertise their developed counterparts have, tend to pursue a
more integrated decision-making process where principals consult with agents back and
forth in order to identify the best political strategy.

A country’s limited expertise influences its decision to join a dispute, despite the
commercial interests this country may have in the case. When asked why no other country
joined Brazil as a complainant in the upland cotton dispute (WT/DS267/AB/R, 3 March
2005), a case that was directly relevant to several cotton producers in Africa and South East

Asia, the lead Brazilian negotiator in the case emphasized lack expertise and mentioned two

“send the signal” effectively (Interview with Craig Thorn (DTB Associates). Washington,
D.C. 2 August 2005.)
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other reasons: political interest and fear of retaliation.'” In this context, Thailand is said to
have refrained from joining the dispute as a complainant, despite its economic interests on
the outcome of the case. The Chad and Benin slightly complicate the scenario, because they
hesitated but finally decided to retain a prominent international trade law counsel, who
worked on the case pro bono, and joined the dispute, but only as a third parties.*®

Perhaps a firm grasp on the relationship between principals, agents, and the
likelihood of friendly settlements can only be assessed on a case-by-case basis. In any
event, the strategic interests of these state officials are impacted by the timing of the
proposed settlement. If negotiations toward a friendly settlement are launched during the
later stages of adjudication, or even during the implementation phase, principals and agents
alike will have updated their positions in regards to the case.

The opinions of practitioners and government experts discussed in this section
recommend caution in estimating the impact that adjudication alone has on the resolution of
T&E disputes. In fact, several cases entail compliance problems, and a subset of these cases
end up being the subject of new adjudication under Art. 21.5, during the implementation
phase. While compliance is pending, including when Art. 21.5 procedures are initiated, the
winner’s trade benefits are withheld, with no right to compensation or retaliation.

Countries’ limited resources when it comes to legal expertise, countered by the
demands posed by a highly judicialized system, challenge developing countries capacity to
effectively use the DSU to their advantage (Shaffer, Sanchez, and Rosenberg 2008).
Furthermore, in line with Busch and Reinhardt’s (2003) findings that developing countries
remain at a disadvantage when considering the outcomes of trade disputes decided by the
appellate body, relative power was raised by respondents as an important determinant of
outcomes in all three phases the DSU comprises. While corroborating the problems
respondents identified during the adjudication and implementation phases, Busch and
Reinhardt reiterate that developing countries are better off when they negotiate a friendly
settlement during the consultation phase (2003, 733). This finding questions the value of

17 Interview with Roberto Azevedo (then Deputy Minister, Brasilia DSU Desk). Paris, 21
June 2005.
'8 Interview with Brendan McGivern (Whitecase LL.P.). Geneva, 14 June 2005.
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the WTO adjudication mechanisms as a playing field for these countries and emphasizes
the importance of shifting the focus of reform and assistance to the role of ADR, through
Art. 5 and Art. 25 of the DSU.

V. Adjudication versus Alternative Dispute Resolution

This section analyzes three T&E disputes that were decided on second instance by
the WTO Appellate Body and that display some of the characteristics that | argue are
relevant to an investigation of the opportunities for friendly settlement and the challenges
of timely compliance in these disputes. The cases are presented in light of the interviews
that were conducted with government officials and experts on the cases, some of whom
have worked directly on the disputes at the WTO. A brief summary of each case is offered
and the disputed issues are identified. Subsequently, | offer an application of AW and
present a comparison between the ADR and the adjudication outcomes.

Beef Hormones — Appellate Body Report # 26,48 — January 16, 1998

[(WT/DS26/AB/R) and (WT/DS48/AB/R)]

The beef hormones case was brought by the United States and Canada against the
European Union. It is analyzed here as an example of a trade dispute where we can observe
the tension between trade liberalization and public health. The case challenged an import
ban the European Union imposed on beef and beef products from cattle that were
administered growth hormones. The United States and Canada, as complainants, argued
that the European ban constituted a violation of the GATT/WTO agreements, because the
ban represented a restriction on international trade that could not be justified under the SPS
Agreement. The main argument in the European submission indicated that use of growth
hormones represented a health hazard for consumers. Preliminary evidence suggested that
use of these substances in such a manner could cause cancer. The United States and Canada
countered that scientific evidence existed to support the safety of the use of the hormones in
question in cattle raised for human consumption. The appellate body sided with the
complainants and recommended that the European Union withdraw the ban.

The beef hormones dispute was the first case under the SPS Agreement, and the
case that informed many aspects of the agreement, which entered into effect in 1995. It is
important to note that it was not the first time the European ban on the importation of beef
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derived from animals administered growth hormones was challenged. When the European
Union regulation went into effect in 1985, the United States attempted to negotiate a
resolution and later sought to establish a GATT panel to hear the dispute in 1987, but the
European Union systematically vetoed the measure, a prerogative member countries had
under the GATT prior to 1995 (McNiel 1998, 109).

The beef hormones case was decided against the European Union in February of
1998. It remains one of the most studied and written about cases in the history of the WTO,
and it still awaits full compliance by the Europeans. The case has traveled the entire
spectrum of the DSU adjudication procedures. The case study | conduct here focuses on the
first phase of the litigation. It initiates with the request for consultations by the United
States and Canada in January 1996, and ends with the circulation of the appellate body
report on February 13, 1998.

The beef hormones case illustrates the dynamic that is likely to contaminate the
development of a typical T&E dispute: distrust toward regulatory authorities because of
prior incidents, scientific uncertainty in regards to health or environmental risks, high level
of civil society awareness, and, although less common, national security and national pride
concerns. As a result of these reasons, or some of them, governments are reluctant to
comply with an adverse ruling, thus ultimately discrediting the WTO as an instance where
T&E disputes can be successfully resolved.

When the appellate body reviewed the case, five issues were identified:

1. consistency of the ban with the GATT/WTO agreements;

2. status of the precautionary principle in GATT/WTO law;

3. allocation of the burden of proof in GATT/WTO law;

4. standard of review in GATT/WTO law; and

5. applicability of the SPS Agreement to the dispute.

The calculation of AW that | offer for the beef hormones case is based on data from
interviews with government officials and experts. Table 2 presents the number of points
each party allocated to the issues raised in the case. For the complainants, | took the
average of the points allocated by respondents for each country individually. The fourth
column in this table analyzes the outcome of the Appellate Body Decision with respect to
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the preferences of the parties. Table 3 summarizes the AW outcome and the adjudication
outcome in the beef hormones case.
Tables 2 and 3 here

In the next paragraphs, | offer a comparison between the adjudication and AW
outcomes. | begin by highlighting the fact that the adjudication outcome is almost entirely
in favor of the United States and Canada. In fact, the complainants win on all issues, except
for the burden of proof issue, where the ruling is neutral. This legal resolution gives the
complainants 83 points, whereas the defendant ends up with only 5 points in this
arrangement. Moreover, these 5 points are a consequence of the fact that the neutral
decision on burden of proof favors the European Union, given that it reaffirms prior
jurisprudence which itself is closer to the Europeans most desired solution with respect to
that issue.

In contrast, the AW outcome gives each party 56 points and proceeds to distribute
the issues between complainants and defendant according to their order of preferences over
these issues. More importantly, the AW outcome guarantees envy-freeness and equitability,
two properties that are absent in the adjudication outcome. The AW outcome requires
splitting issue 1, consistency of the ban, which in practical terms entails transforming the
ban into a labeling policy. AW allocates each party the same number of points. This
distribution of points corresponds to precisely the same amount of the parties’ most
preferred allocation. As a result, neither party would trade her share of the settlement for
the other party’s share, thereby guaranteeing two properties associated with AW: envy-
freeness and equitability. Note that the adjudication outcome does not secure envy-freeness,
nor can we say that it offers an equitable resolution because the European Union will envy
the fact that the United States and Canada were awarded 83 percent of what they wanted,
whereas the Europeans only received 5 percent of their preferences. This distribution also
violates the basic principles of equitability.

EU Asbestos — Appellate Body Report # 135 — April 5, 2001 (WT/DS135/AB/R)

The next case analyzed is the asbestos case, where Canada challenged a ban the
European Union imposed on asbestos and asbestos-containing products for public health
reasons. According to the European Union, these products were known to cause cancer.
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Canada submitted that the use of asbestos and asbestos containing products for the
designated purposes was safe, thereby characterizing the European ban as a violation of
GATT/WTO agreements. This was aggravated by the fact that a similar domestic product
was exempt from the ban in Europe. The appellate body decided in favor of the European
Union.

The Canadian government was reluctant to file the case. In fact, there was
substantial scientific evidence of the carcinogenic properties of asbestos and asbestos
products (Howse and Tuerk 2001, 290/320). The decision to move ahead with the cases
appears to have been influenced by interest group pressure domestically.*® During one of
the interviews related to the asbestos case, the political circumstances of the case were
brought to life. Canada was in the middle of a referendum campaign, and there were
powerful separatist movements in the Province of Quebec. Quebec also housed the majority
of producers impacted by the European ban. In order to resolve this federalism crisis, the
Canadian government decided to go ahead with the case and send a signal to Quebec that
federal authorities were ready to act on its behalf.

The case is a classic example of a WTO dispute where the role and certainty
regarding the science pertaining to the issue took the center stage of the litigation. As a
result of lessons learned during the beef hormones case, which was one of the first T&E
disputes to generate a thorough discussion about the role of science in these cases, Canada
made a special effort to gather scientific evidence in support of the claim that asbestos and
asbestos-containing products were not carcinogenic. In the words of the main legal counsel
for the European Union in the case,

The Canadian government organized a workshop of experts outside Boston and

called the proceedings from it the “Harvard Report;” this was an attempt to “forge”

science relating to the risks involving asbestos. This workshop was paid by the

industry. In eight out of ten disputes this is the case.”’

19 This finding corroborates the argument in Davis (2013).
2% Interview with Theofanis Christoforou (European Commission Legal Affairs Division).
New York, 23 September 2005.
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The asbestos case was also singled out for procedural reasons within the WTO
litigation. Here, for the first time the appellate body decided to accept friends of the court
briefs and issued instructions to that effect. This decision was an important step to address
the lack of transparency critique. However, member states, developing countries for the
most part, voiced their concern and suggested the appellate body was going beyond its
mandate, thereby creating obligations that had not been agreed upon during the Uruguay
Round. This reaction probably influenced the appellate body’s decision not to take into
consideration any arguments contained in the friends of the court briefs that had met the
admissibility threshold.?

The case was decided in favor of the European Union, bringing much relief to
environmentalists who were becoming extremely critical of the WTO’s jurisprudence on
T&E disputes. In a report written before the appellate body decision came out, Earthjustice
stated,

Canada’s challenge is still pending at the WTO. If the WTO accepts Canada’s

interpretation of the trade rules, the ability of governments to regulate toxic

substances and encourage the development of non-toxic technologies could be
severely restricted. The U.S. government sometimes forces the development of safer
technologies by banning those known to present a health or environmental risk. ...

Canada’s interpretation of the international trade rules would remove the ability of

governments to create such strong incentives for the development of non-toxic

technologies by requiring them to prove the safety of all potential alternatives

before banning toxic substances (Wagner 1999, 24).

The asbestos case shares characteristics with the other T&E disputes discussed here,

while at the same time offering the appellate body an opportunity to take a more pro-

2! For a comprehensive discussion of mechanisms for NGO participation in the WTO, see
Sanchez 2006.
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environment position. The decision appeased environmental and public health groups, who
saw the WTO rule in their favor for the first time.?

Domestic constraints were unique to this case, given the particulars of the Canadian
federalist crisis and its timing. Time also played a role from the WTO standpoint. The
momentum for a pro-environment decision had come, after so much criticism over the
rulings in the gasoline standards case, beef hormones case, apple varieties case, and shrimp-
turtles case.

The complaint challenged the legality of a ban on asbestos and asbestos products
imposed by France (the European Commission represented France in the case) for health
reasons. In reaching its conclusion that the ban was consistent with the GATT/WTO
agreements, the appellate body reviewed seven legal issues:

1. the consistency of the ban with the GATT/WTO agreements;

2. the status of the precautionary principle in GATT/WTO law;

3. the consideration of “likeness;”

4. the applicability of the Agreement on Technical Barriers to Trade (TBT

Agreement) to the dispute;

5. the justification of the ban under Art. XX(b);

6. the issue of nullification or impairment under Art. XXI111:1(b); and

7. the admissibility of unsolicited information.

The AW outcome gives each party 83 points. It requires splitting issue 4, or in legal
terms, devising an arrangement in regard to the application of the TBT Agreement that
would satisfy the Canadian and European interests according to the share of issue 4 they
end up with, i.e. an arrangement that is about 80 percent in favor of Canada and about 20
percent in favor of the European Union.

One possible legal arrangement that satisfies this proportional allocation would: a)
declare that the TBT Agreement is applicable to the dispute because the French regulation
is considered a technical barrier to trade; b) clarify France’s obligations under the TBT

22 The WTO institutions to settle disputes have been criticized for arguably stepping outside
of their judicial mandate to invade the system’s competencies to legislate, which are the
primary responsibility of the general council and the Committee on Trade and Environment
(lida 2004, 220).
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Agreement, something that panels and the appellate body have refused to do in prior cases
(Cone 2001, 12); c) declare that the French regulation is justified under Art. 2.2 of the TBT
Agreement, which bears similarity in its objective to Art. XX of GATT.

With respect to the other five issues in the dispute, the ban would remain in place,
since the AW outcome gives issue 1 to the European Union. Issue 2 (status of the
precautionary principle) goes to Canada. The appellate body’s actual ruling remained silent
on this issue, and | argue that this outcome favors Canada inasmuch as it does not deviate
from the traditional approach to scientific uncertainty embedded in the GATT. Therefore,
by not ruling on this issue, as the appellate body in fact refused to do, the decision favors
Canada. Table 4 presents the data that | use to calculate the Adjusted Winner outcome (all
calculations in the appendix). The first two columns in Table 4 display how many points
each party allocated to the disputed issues in the case. The fourth column analyzes the
outcome of the Appellate Body Decision with respect to the preferences of the parties to the
dispute. Table 5 summarizes the comparison between adjudication and AW.

Tables 4 and 5 here

The arrangement described is one of several possible outcomes that would obey the
distribution of issues determined by the AW outcome. No matter the specific arrangement
the parties settle for, the distribution of points generated by AW must hold. Based on this
distribution of points, I evaluate the AW outcome in the next paragraphs.

The adjudication outcome disproportionately and overwhelmingly favors the
European Union, the defendant in the case, granting it 96 out of 100 points. The
adjudication outcome grants about 18 points to Canada, distributed over two issues where
the ruling was mixed (issues 2 and 6). | argue the mixed ruling on issue 6 is 50 percent in
favor of the defendant, whereas the outcome regarding issue 2 (non-ruling) favors the
complainant. This is another instance where the litigation route did not achieve the
equitability and envy-freeness properties guaranteed by AW.

The AW outcome grants the parties 83 points each, which is a very optimistic result.
In part, this is due to the fact that the allocation of points by both parties was not as
contentious. Canada placed a higher number of points on issues that for the European
Union were worth relatively less. For illustration purposes, notice that issue number 1
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(consistency of the ban) was worth 82 points to the European Union and only 15 points to
Canada. Conversely, issue number 5 (justification under Art. XX(b)) was worth 40 points
to Canada and only 4 points to the European Union. In such cases AW will produce a
highly satisfactory resolution, if measured by how close both parties will be to their most
preferred solution.

Aside from this high level of “quantitative satisfaction,” AW also guarantees
efficiency, envy-freeness, and equitability. In order to reach equitability, AW completely
reverses the appellate body’s decision on three of the six disputed issues. It maintains the
appellate body decision on two other issues (issues 1 and 2), and partly reforms it in one
last issue (nullification or impairment under Art. XXI11:1(b)). Therefore, the AW outcome
differs substantially from the adjudication outcome, and confirms the shortcomings of the
latter in terms of equitability and envy-freeness.

Even though this case may not be a good candidate for AW, because one of the
parties placed so many points on one issue (for the European Union issue 1 is worth 82
points), AW still does significantly better than adjudication. The AW outcome gives each
party 83 points, while at the same time guaranteeing efficiency, envy-freeness, and
equitability. No adjudication system is likely to guarantee a similar resolution ex ante.

Apple Varieties | — Appellate Body Report # 76 — February 22, 1999

(WT/DS76/AB/R)

The apple varieties case between the United States and Japan relied heavily on the
SPS Agreement and on the precautionary principle. This case also rested on the
jurisprudence that had emerged from the beef hormones dispute. The trade barrier in
question aimed at preventing the entry and spread of an agricultural pest called codling
moth into Japan.

The complaint challenged the legality of a phytosanitary measure imposed by Japan
that consisted of a testing-by-variety requirement, or varietal testing. According to Japan,
protection against the entry of codling moth required that each variety of a group of

agricultural products be tested, as opposed to a less stringent test-by-product alone.?®

23 Under the varietal testing requirement, exporters were required to perform a separate
battery of methyl bromide fumigation tests on every single variety of apples and prove that
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The United States objected, arguing that the varietal testing requirement was more
restrictive than necessary to provide Japan’s desired level of protection and that it imposed
a heavy burden on American exporters, thereby characterizing unjustifiable discrimination.
Moreover, the United States considered that testing-by-product had been scientifically
proven to detect codling moth contamination. In SPS language, the United States claimed
that the testing-by-variety requirement was being imposed without sufficient scientific
evidence; it was therefore a measure more restrictive than necessary to accomplish the
desired level of protection. From Japan’s point of view, there was not sufficient scientific
evidence to support the safety of a testing-by-product-alone policy. The appellate body
sided with the United States and recommended that Japan revise the phytosanitary measure
at issue to bring it into conformity with the GATT/WTO agreements.

A little known fact at the time is that Japan had a small production of apples,
relative to the size of the American apple industry, which officials from the Ministry of
Agriculture, Forestry, and Fisheries (MAFF) were trying to shelter from foreign
competition.? Later during the dispute it became clear that vested interests within MAFF
presented an important hindrance for a friendly settlement and ultimately for compliance
with the final ruling. When asked whether MAFF and the Japanese Ministry of Foreign
Affairs (MOFA) sometimes have conflicting goals when dealing with SPS cases, an official
with the government of Japan said: “every government deals with these issues. [In Japan]
they are handled through day-to-day communication among agencies.”® The United States
has implemented a deputy-level committee to discuss inter-agency interests and concerns
prior to taking a position internationally. The Trade Policy Review Group (TPRG) and the
Trade Policy Staff Committee (TPSC) are the two that deal with WTO matters on a

consensus basis.?®

a particular concentration of methyl bromide effectively killed all codling moths (Whitlock
2002, 750).

?* Interview with Peter Bonner (US Department of Agriculture). Washington, D.C. 20 July

2005.

2% Phone interview with a Japanese government official familiar with SPS cases, 18 July

2005.

%% Interview with United States State Department official. Washington, D.C. 26 May 2005.
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Following the appellate body’s decision, compliance had to wait for yet another
panel — an implementation panel under Art. 21.5 of the DSU. This provision assesses
whether the measures taken by the defendant to reach compliance, pursuant to an adverse
ruling, are consistent with the DSU. After the appellate body decision, Japan reformed its
phytosanitary measure in ways the United States claimed still violated the WTO and SPS
agreements.

This is the first of two disputes between the United States and Japan involving
agricultural products and the potential spread of agricultural pests. Here I deal with the first
case only. Although the disputes are somewhat similar, the first case concerns codling moth
and the second involves a different agricultural pest called fire blight. From now on | will
refer to the first case simply as the apple varieties case. This is the way the dispute is
referred to in the literature, even though it involved seven other fruits: cherries, nectarines,
walnuts, pears, quince, plums, and apricots.

| preface the following paragraphs of this case study by calling attention to the role
of cultural differences in the choice for approaches to settle disputes. This issue was raised
several times during the interviews, particularly during conversations with individuals who
had direct experience with cultural clashes similar to those that played a role in the apple
varieties case. One of these individuals had the following comments about the perception of
ADR versus adjudication among Asian countries,

I am not sure going through ADR necessarily helps. | think going through ADR can

help in a small subset of disputes. I think that there are WTO governments, and

again this is somewhat foreign to my thinking, but some countries view going to

WTO dispute settlement is this contentious political act, that somehow it is very

hostile. Whereas, particularly for the Anglo-Saxon legal culture, you bring claims

all the time and you expect people to bring claims against you. Whereas for some

other countries, say Japan or other Asian countries, it is a big deal. They see it as a
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semi-hostile act, the recipient, if it is an Asian country, ... and in that sense you

could channel it into ADR and perhaps deal with it quietly.?’

If from a cultural stand-point recourse to AW could have been the best possible
route, from another perspective — one shared by an individual very familiar with the case
and the interests of the parties in the dispute — a negotiated solution would not have met the
needs of the Japanese government. Here, it is important to remember that there were
protectionist interests behind the decision to conceive and implement the strict
phytosanitary regulations; these interests were heard through MAFF, while MOFA was the
Japanese agency in charge of the international proceedings at the WTO. An individual
familiar with the negotiation commented that,

An extended negotiation failed in part because the resolution of the dispute required

a legal decision.?®

The apparent need for a legal decision in the apple varieties case contradicts the
cultural preference for ADR articulated above. In this context, the legal decision would
allow the agency — MOFA or MAFF — to come to the affected Japanese apple producers
and present the outcome as the result of an international (legally) binding process, thereby
mitigating the political costs associated with withdrawing the protective measures. A
skilled facilitator could accomplish a similar result and still seize ADR, because as
elaborated to me by another respondent, in Japan there is also a long-standing tradition to
delegate to a highly qualified individual in order to anticipate what the outcome of litigation
would be, and act upon it,

For example, ... in Japan, companies that have commercial disputes, rather than

suing each other, they hire somebody like a retired judge or a lawyer or something,

they quietly meet, no publicity, and then the lawyer or the judge at the end of the

2" Interview with an individual familiar with the apple varieties case. Date and location
withheld at the respondent’s request.
28 Interview with an individual familiar with the apple varieties case. Washington, D.C. 6
July 2005. Davis (2013) analyzes the domestic reasons for international adjudication, and
precedent setting can be seen as a prominent one.
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day say, right, if you were to go to court, the outcome would be this, and then the
two sides are happy to comply and structure their entire commercial relationship
around what the judge said would be, “would be”, the result if they went [to court].
Everybody saves their position, everybody saves faces to keep it out of the court. To
WTO governments that feel more comfortable with that model, there may be a role
for ADR.”

In an ideal scenario, AW would be proposed after the parties have had a chance to
assess the prospects of a resolution in court. Coupled with the desire to keep the dispute out
of the public eye, there is an interest in balancing the negative consequences of a possible
judicial ruling, which is something AW inherently guarantees. Rather than a trade-off
between the cultural preferences and the requirements of a politically charged situation,
recourse to AW would afford a conciliatory compromise between the two parties.

From a Western perspective, the jurisprudential implications of brining a case
forward often take precedent. This is the case especially when T&E disputes are
considered, given the fact that there are several loopholes in the GATT/WTO regime in
terms of the roles of science, the precautionary principle, the standards for scientific
assessment, and the like. Here, even countries familiar with the Anglo-Saxon litigious
tradition may chose to stay away from litigation, given that the outcome of a (final) court
ruling may be worse than a compromise on the substance of the dispute reached through
ADR. An individual familiar with the dispute confirmed this preoccupation with the
jurisprudence,

Part of the risk of going with a case is that some of the legal issues will not come

out right. The trade issues that could benefit from arbitration have more to do with

the scientific aspects of it. ... SPS cases require solid science to be brought

forward.*°

2% Interview with an individual familiar with the apple varieties case. Date and location
withheld at the respondent’s request.
% Interview with an individual familiar with the apple varieties case. Washington, D.C. 6
July 2005.
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Three issues were at stake in the apple varieties case:

1. the consistency of the SPS measure with the GATT/WTQO agreements;

2. the precautionary approach; and

3. the fact-finding prerogative of the panel.

The AW outcome gives each party 67 points and requires splitting issue 1 (one of
two smallest ratio issues) through an arrangement that will give the United States about 5
percent of what it wants with respect to issue 1, and Japan about 95 percent of what it wants
regarding the same issue. The AW outcome also reverses the appellate body position on
issue 3.

Table 6 presents the data that I use to calculate the Adjusted Winner outcome (all
calculations in the appendix). Columns two and three of table 6 display the number of
points each party allocated to each issue raised in the case. The fourth column summarizes
the outcome of the Appellate Body decision. Table 7 summarizes the AW and adjudication
outcomes.

Tables 6 and 7 here

In the next paragraphs | offer a comparison between the adjudication and AW
outcomes, based on the data presented in Table 7. The adjudication outcome favors the
United States disproportionately, since it grants the complaining party 80 percent of its
preferences. On an issue-by-issue basis, the United States wins on issue 1, which is worth
35 points in the American allocation, and on issue 2, which is worth 45 points. The same
adjudication outcome favors Japan only on issue 3, which is worth 10 points for the
defendant. The arrangement embedded in the appellate body ruling is unfair because the
United States received 4/5 of what it wanted, while Japan received only 1/10. For similar
reasons, this arrangement also creates envy. Japan envies the fact that the United States was
awarded 80 percent of their preferences, against 10 percent awarded to Japan. The AW
outcome promotes fairness by reallocating issue 1 between the United States and Japan in a
manner that will give each country 67 percent of their respective preferences. After AW is
applied, the United States wins on issues 2 and 3, which are worth 65 points jointly. Issue 1
goes almost entirely to Japan, because this is the issue that Japan values the most. This is
also one of the two smallest ratio issues of winner to loser, which makes it the candidate for
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the equitability adjustment. In respect to issue 1, the AW outcome grants 5 percent of that
issue to the United States, and the remaining 95 percent to Japan. More importantly, AW
guarantees envy-freeness and equitability. It is worth pointing to the fact that AW grants
the two systemic issues the dispute involves to the United States (issues 2 and 3).
| argue that the AW outcome is more likely to generate prompt compliance due to
the incentives associated with the properties of envy-freeness and equitability guaranteed
by the procedure. This is particularly important in the context of the apple varieties case
because the SPS (trade restrictive) measure had been in place for so many years at the time
the appellate body decision came out. In reality, the final ruling was not sufficient to bring
about compliance. The United States had to initiate another DSU procedure — this time an
Art. 21.5 compliance procedure — before Japan finally brought its measure into conformity
with the SPS Agreement.
In his description of the compliance process in the aftermath of the apple varieties
dispute Whitlock (2002) highlights the slow paced development,
Japan retracted the varietal testing requirement on December 31, 1999. However, no
new methodology permitting importation of new apple varieties had been agreed
upon, and the parties did not announce their resolution of the dispute for another
eighteen months. ... In many ways, the compromise [reached] simply preserved the
status quo. U.S. producers were still obliged to comply with strict quarantine
procedures that ensured the Japanese environment would be protected from the
codling moth that also had the effect of raising their costs. Japanese producers
would be faced with a gradual increase in competition as more and more varieties of

imported apples were approved (753-755).

Whitlock continues his analysis to assess how the DSU performed in this prominent
agricultural dispute,
One critical view of the compliance process in this case holds that the Appellate
Body’s ruling was ineffectual and largely left the parties in roughly the same
position they had been prior to invocation of WTO dispute resolution procedures in
1997. ... The WTO dispute resolution system is vindicated by the very fact that the
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parties were able to reach an agreement despite the DSB’s inability to find clearly in

favor of either party’s proposed scientific method (2002, 775/776).

The apple varieties case illustrates the influence distinct cultural and legal traditions
have on the inclination to seize litigation, as opposed to ADR. It is argued that Japan would
have preferred the ADR route, despite the fact that the government needed an authoritative
position to justify revising the SPS measure to Japanese apple growers. AW could
potentially have offered the alter authority within an ADR context, while at the same time
providing both parties with a superior outcome.

VI. Final Remarks

The challenges of compliance in the realm of the WTO dispute settlement
mechanisms are comparable to those within other areas of international law. The literature
has looked into the nature of the disputes, the reputation of states, the level of legalization,
as important aspects motivating higher levels of compliance. Nevertheless, in the case of
T&E disputes, timely compliance remains a problem. | have argued and demonstrated that
AW can increase the probability of early settlement. In fact, T&E disputes are more likely
to benefit from this ADR procedure, given the problems these disputes present to the
traditional adjudication mechanisms currently available at the WTO. Three T&E disputes
were analyzed, and based on data from interviews with government officials and policy
experts, an application of AW was offered to each dispute.

Following the calculation of the respective ADR outcomes, a comparison between
each AW outcome and the corresponding adjudication outcome was presented. The results
reveal that AW does significantly better than the adjudication alternative, for both parties,
simultaneously. This is a direct consequence of the three properties AW guarantees:
efficiency, envy-freeness, and equitability. Moreover, recourse to ADR through AW avoids
a legal precedent on systemic issues the opposing parties are often sensitive about; it also
prevents further involvement of strategic actors that may have a vested interest in escalating
the dispute, such as legal counsels and the WTO quasi-judicial institutions.

Data from the interviews | conducted suggest that the involvement of trade lawyers
in a case reduces the chances of a friendly settlement. This is in juxtaposition to the early
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phase of a case, where policymakers lead the negotiation. Along with this finding, several
respondents spoke about their perception of the WTO dispute settlement institutions as
agents invested in their own strategic interests. For example, the appellate body is
sometimes seen as reluctant and skeptical when deciding cases that involve public health
standards, as the majority of T&E disputes do. As a result, we tend to observe final rulings
on T&E disputes that are too obscure in terms of their prescriptions, what ultimately has the
effect of delaying or even preventing compliance.®

The study of courts as strategic actors has become a prominent field of research.
Scholarly work dealing with the WTO and the European Union judicial institutions reveals
that these institutions pursue legitimacy through legal and political efficiency by carefully
designing their jurisprudence (Kelemen 2001). My analysis of the three case studies
confirms the predictions of this research agenda and suggests that support for ADR
counters some of the negative consequences of myopic judicial activism.

This form of judicial activism is observable in several other international judicial
bodies, such as the International Court of Justice, the Special Criminal Tribunal for the
Former Yugoslavia, and more recently the International Criminal Court (ICC). Some argue
that the Court is behaving strategically in its choice of situations to investigate when, for
example, it targeted prominent political figures in Uganda, the Democratic Republic of the
Congo, and the Sudan for crimes against humanity — issuing indictments in some of these
cases, and chose not to pursue highly sensitive cases such as an alleged instance of war
crimes involving British forces in Irag (Burke-White 2006).

Because most international disputes take place in the shadow of the law, the parties
should be able to assess the AW outcome against the prospects of several possible
adjudication outcomes in order to decide for themselves whether recourse to AW is the best
choice. When comparing the AW outcome to a hypothetical adjudication outcome, the
parties confront two types of uncertainty: a) uncertainty relating to each possible
adjudication outcome; and b) uncertainty relating to the likelihood that each possible
adjudication outcome will be implemented. In most mature judicial systems, this

information will surface from a thorough analysis of a decision-making body’s

%! Incidentally, this was the case with the apple varieties dispute | analyze in chapter five.
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jurisprudence on the disputed issue.

The underlying question is: what are the political determinants of adjudicatory
procedures? My analysis suggests that both the parties and the adjudicatory institutions
have strategic interests that will inform their decisions and the outcome of adjudication.
Therefore, instead of a linear process with somewhat predictable consequences, the
outcome of each phase in an adjudicatory procedure is influenced by decisions made by the
relevant actors. These decisions are contingent upon what the other actors will do.
Therefore, uncertainty regarding the outcome of adjudication is much higher than the
expectation of a linear process would predict. In this context, informed access to a
structured ADR procedure, such as AW, may reduce this uncertainty and offer a superior
outcome. In particular, the three properties AW guarantees — efficiency, envy-freeness, and
equitability — reinforce the value of this procedure as a preferred alternative to adjudication.

It is important to follow the developments of current deviations from trade
liberalization commitments negotiated under GATT and the WTO in order to assess the
impact these developments are likely to have on the emergence of protracted T&E disputes.
This process of deviation and increased disputatious behavior is also impacted by the
ongoing negotiations within the Doha Round and states’ strategic interests regarding issues
in Doha.

The following conjectures are important for future theorizing in WTO dispute
settlement, especially in the area of T&E disputes:

1. High levels of domestic legalization decrease the attractiveness of AW to the
parties.

2. High levels of international legalization decrease the attractiveness of AW to the
parties.

Domestic and international legalization are identified through the levels of
obligation, precision, and delegation evident in a given issue area. This is in keeping with
the framework proposed by Abbott and Snidal (2000). High levels of obligation, precision,
or delegation have the effect of constraining the state party in its prerogative to negotiate a
final arrangement in regards to the disputed issue. In particular, when both the levels of
obligation and precision are high, there is little room for compromise outside the sphere of
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hard law embedded in a given commitment. As a consequence, when states are dealing with
hard law — domestically as well as internationally — the probability of a friendly settlement
is lower, as are the chances of successful recourse to AW.

The asbestos case illustrates the role of hard law domestically. When Canada
brought the case to the WTO, a French decree was already in place, banning asbestos and
asbestos containing products. The existence of this piece of legislation corroborates the
high levels of obligation, precision, and delegation surrounding the issue, and ultimately
had the effect of limiting the options available to the European Union in the context of a
negotiated solution through ADR.

3. Involvement of the SPS Agreement decreases the probability of early settlement and
of successful recourse to AW.

4. In comparison to cases that involve the SPS Agreement, cases that deal with Art. XX
of GATT should be more likely to settle early; these cases should also be more
receptive of AW.

The SPS Agreement and GATT Art. XX regulate the imposition of trade restrictions
based on public health and environmental protection standards. While Art. XX dates back
to the original 1947 text of GATT, the SPS Agreement was a product of the Uruguay
Round. The degree of precision and delegation in the SPS Agreement is also much higher
than that embedded in GATT Art. XX; for this reason, | argue that disputes brought under
the former face more hurdles to settle early than disputes raised under Art. XX.

The logic behind this conjecture follows the one derived for the level of legalization
discussed above. The differences between the SPS Agreement and GATT Art. XX can be
analyzed as variations in the level of legalization — where SPS is closer to hard law, while
Art. XX is closer to soft law. As a consequence, disputes involving Art. XX offer more
room to compromise, because the levels of obligation and precision are relatively less
stringent.

The apple varieties case illustrates this dynamic. The violation of the SPS
Agreement was the center of the dispute and there was little room for compromise. Even
after the appellate body ruling, compliance was not forthcoming and ultimately the United
States had to seize the system once more with an Art. 21.5 compliance procedure.
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5. Low levels of issue continuity decrease the probability of early settlement and of
successful recourse to AW.

Issue specificity, through levels of continuity, is identified by Guzman and
Simmons (2002) as an important determinant of the probability of early settlement in WTO
disputes. Continuous issues, of which tariffs are the best example, facilitate the negotiation
because they offer endogenous alternatives for compromise. For instance, a contested tariff
can be lowered without altering the substantive nature of the regulation. Conversely, non-
continuous issues — of which bans are the best example — lack this intrinsic alternative,
resulting in a more difficult and complex negotiation.

T&E disputes often involve non-continuous trade barriers as a result of the
environmental or public health objectives targeted by the related policies. For example, a
higher tariff on imported beef that contained growth hormones may not accomplish the goal
of preventing the alleged carcinogenic effects on the population. It may reduce its
likelihood, through an induced reduction in consumption, but perhaps this is not sufficient
from the public health authorities’ point of view. Despite the prevalence of issue-
discontinuity in T&E disputes, | argue that there are important differences in the level of
continuity among these disputes. Some disputes are significantly more discontinuous than
others. The beef hormones case also supports this claim. The case involved a ban, which is
the best example of a non-continuous issue.

These five conjectures offer useful guidance for further theory development and
testing in the area of T&E disputes. Additionally, they offer a pragmatic tool to member
states that are considering the ADR path, especially through recourse to AW. The Doha
mandate launched a number of studies and discussions on DSU reform, of which only a few
address an increased role for ADR. Nonetheless, once I presented Brams and Taylor’s
adjusted winner procedure to the 33 interviewees, these individuals expressed vital interest

in how ADR can be applied to resolve trade disputes in the WTO.
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Figure 1
Adjudication v. Adjusted Winner

(Based on interview data)
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Table 2

Revised Point Allocation and Adjudication Outcome in the Beef Hormones Case

Issue US/Canada Average EU Allocation Appellate Body Decision
Allocation

1. Consistency of the ban** 67 85* For the complainants

2. Status of the precautionary principle 10 2 For the complainants

3. Allocation of the burden of proof 17 5 Neutral

4. Standard of review under Art. 3.3 of 3 5 For the complainants

SPS

5. Applicability of SPS to the dispute 3 3 For the complainants

* Underlined numbers indicate that the party initially wins on this issue when AW is applied.
** Smallest ratio issue before the numbers were rounded up.



Table 3

Comparison of AW and Adjudication Qutcomes in the Beef Hormones Case

Legal Issue

Appellate Body Ruling

AW Outcome

1. Consistency of the ban

2. Status of the precautionary principle

3. Allocation of burden of proof

4. Standard of review under Art. 3.3 of SPS

5. Applicability of SPS to the dispute

-Declares the ban inconsistent with GATT/WTO

rules

-Declares that the precautionary principle, as
advocated by the European Union, has not been
incorporated into the GATT/WTO regime
-Declares that the complainant must make a
prima facie case after what the defendant bears
the burden of proof

-Declares that panels have the prerogative to seek
information and to conduct their own

investigation in respect to the facts of the case

-Declares that the SPS Agreement applies to the
dispute

-Replaces the ban for a temporary labeling policy
while conclusive scientific recommendations
emerge

-Maintains the appellate body ruling

-Shifts the burden of proof in SPS cases

involving scientific uncertainty to the defendant

-Maintains the appellate body ruling

-Maintains the appellate body ruling




Table 4

Point Allocation v. Ruling Outcome in the Asbestos Case

Issue EU Allocation Canada Allocation Appellate Body Decision

1. Consistency of the ban 82* 15 For the defendant

2. Status of the precautionary principle 1 15 Silent (for the complainant)**
3. Consideration of “likeness” 5 15 For the defendant

4. Application of TBT*** 5 10 For the defendant

5. Justification under Art. XX(b) 4 40 For the defendant

6. Nullification or impairment under Art. XXI11:1(b)

w
[&;]

Mixed (50% for each party)

* The party initially wins on this issue when AW is applied. ** Silence here favors Canada. *** Smallest ratio issue before the numbers were rounded up.



Table 5 - Comparison of AW and Adjudication Outcomes in the Asbestos Case

Legal Issue

Appellate Body Ruling

AW Outcome

1. Consistency of the ban
2. Status of the precautionary

principle

3. Consideration of “likeness”

4. Application of TBT

5. Justification under Art.
XX(b)

6. Nullification or impairment
under Art. XXI111:1(b)

-Decides that the ban is consistent with the GATT/WTO
agreements
-Silent

-Decides that chrysotile asbestos fibers and the two sets of

fibers under analysis are not like products

-Silent

-Decides that the French regulation is justified under Art.
XX(b), because it is “necessary for the preservation of
human life”

-Mixed ruling

-Fails to uphold the French position that nullification and
impairment do not apply to Art. XX disputes

-Decides that Canada incurred no nullification or

impairment

-Declares that the ban is consistent with the GATT/WTO
agreements

-Upholds the restrictive GATT jurisprudence on the
precautionary principle, which favors Canada

-Declares that chrysotile asbestos fibers and the two sets of
fibers under analysis are like products, pursuant to a less
restrictive test of likeness

-Declares that TBT is applicable to the case

-Clarifies France’s obligations under TBT

-Declares that the French regulation is justified under Art. 2.2
of TBT

-Remains silent on Art. XX(b), since the French measure was
already justified under Art. 2.2 of TBT

-Agrees that Art. XX disputes are subject to a claim of
nullification or impairment

-Agrees that the French measure caused some impairment of
Canadian producer’s expected share of the French market
-Grants Canada preferential access to specified sectors of the

relevant markets for a limited period of time




Table 6

Point Allocation v. Ruling Outcome in the Apple Varieties Case

Issue US Allocation Japan Allocation Appellate Body Decision
1. Consistency of the SPS measure** 35 70* For the complainants

2. Precautionary approach 45 20 For the complainants

3. Fact-finding prerogative 20 10 For the defendant

* Underlined numbers indicate that the party initially wins on this issue when AW is applied.

** Smallest ratio issue.



Table 7

Comparison of AW and Adjudication Outcomes in the Apple Varieties Case

Legal Issue

Appellate Body Ruling

AW Outcome

1. Consistency of the SPS measure

2. Admissibility of a precautionary approach

3. Fact-finding prerogative of the panel

-Decides that the SPS measure is not consistent
with the GATT/WTO agreements

-Declares that the precautionary principle, as
advocated by Japan, has not been incorporated
into the GATT/WTO regime

-Declares that the panel acted beyond its mandate
when it made factual findings in the case
-Recognizes that in doing so, the panel indirectly
favored the United States by relieving the US of
its obligation to discharge the burden of proof in

regards to these facts

-Decides that a less trade-restrictive measure
proposed by the panel accomplishes Japan’s
desired level of protection and should be applied
-Requires publication of this measure

-Requires that Japan seek scientific information
to justify the testing by variety requirement
within a certain period of time

- Maintains the appellate body decision

-Remains silent on the issue

-Reserves an opportunity to revisit the issue

when the ongoing negotiations to reform the
DSU arrive at a decision as to whether WTO
panels will be composed of permanent, as

opposed to ad hoc, members




Cristiane Lucena Carneiro 2013

Asbestos
Smallest ratio Original allocation
5,47 E.U. Canada
14,5631068 1 80
2,92397661 2 1
1,94931774 3 5
9,75609756 4 5
1,953125 5 4
6 2,5
7 2,5
Revised allocation
1 82,05
2 1,03
3 5,13
4 5,13
5 4,1
6 2,56
EU total 82,05
Canada total 85
Adjustment
82.05 + 5.13(x) = 85 - 10(x)
15.13(x) = 85 - 82.05
15.13(x) = 2.95
X = .1949768
EU adjusted total 83,05023

Canada adjusted total 83,050232

15
15
15
10
40

-
o

D= |~
|U'||O|O|U'I|U1U1

83,05
83,05



Beef Hormones

Smallest ratio Original allocation
u.S. Canada
1,26075349 1 40 80
5,055 2 15 3
3,37 3 25
4
5

Ul

1,77935943 0
1,06761566 5 0
other 15 n/a
other n/a 7

First revised allocation
Average U.S. & CA
60
9
15
2,5
2,5
other 7,5
other 3,5

a b wWwN R

Second revised allocation
U.S. & CA E.U.
67,42
10,11
16,85
2,81
2,81

u D wNn =
|Oo
W1t N

U.S. & CA total 32,58
E.U. total 85

Adjustment

32.58 + 67.42(x) = 85 - 85(x)
152.42(x) = 52.42

x = .3439181

U.S. & CA adjusted total 55,767
E.U. adjusted total 55,767

E.U.

E.U.



Apple Varieties

Smallest ratio Poing allocation
u.s. Japan
2 1 35 70
2,25 2 45 20
2 3 20 10
U.S. total 65
Japan total 70
Adjustment
65 + 35(x) = 70 - 70(x)
105(x) =5
x =.047619
Adjusted U.S. total 66,66

Adjusted Japan total 66,66






